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“We lost our home, which means the 
familiarity of daily life. We lost our 
occupation, which means the 
confidence that we are of some use in 
the world. We lost our language, 
which means the naturalness of 
reactions, the simplicity of gestures, 
the unaffected expression of our 
feelings. We left our relatives in the 
Polish ghettos and our best friends 
have been killed in concentration 
camps, and that means the rupture of 
our private lives.” 

Hannah Arendt
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Preface

First, I would like to express my gratitude to Prof. Dr. H.B. Winter, who kindly 
accepted  to  be  my  supervisor  and  encouraged  me  to  write  my  thesis  about  this 
fascinating topic, and whose guidance and counseling have been determinant to lead 
this thesis to safe harbour.

I also want to thank my family, whose patience and support have been incredibly 
important to me (my Mum's meals during this summer undoubtedly provided me with 
the required energy to accomplish this task), my roommate, who has always been a very 
enthusiastic supporter of this project, and in general to all friends who encouraged me to 
write  about  a  problem that  is  becoming  more  and  more  important  in  International 
Refugee Law.

A few months ago, in Groningen, I had the chance to meet R., a gay man from 
Uganda who after witnessing the murder of his boyfriend and escaping from the place 
where he was illegally detained, managed to come to The Netherlands and requested 
asylum protection. However, Dutch authorities did not consider his testimony credible 
enough, rejecting his application. After months of judicial fight (and the support of two 
kind men,  who have been helping him along this  process),  his  case was suspended 
pending further consultations to the European Court of Human Rights.

Obviously, all his suffering and personal struggle cannot be summarized in the 
former paragraph nor in a million pages. In the last instance, it is his courage, and the 
courage  of  all  human  beings  that  have  to  face  everyday  a  similar  situation,  the 
inspiration of this work.

Thank you R., I wish you all the best in your new home, The Netherlands.
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Chapter 1 Introduction

Traditionally,  homosexuals  have  had  to  face  a  double  'punishment'  as  a 
consequence of their choice to live according to their sexual orientation: rejection by 
their own families (and in general the hostility and condemnation of society), and in 
some cases even the active persecution by the state authorities.

On  the  other  hand,  especially  in  Western  countries,  the  legal  situations  of 
homosexuals has improved considerably,  with national  parliaments and governments 
legislating in favor of their rights and outlawing any kind of discrimination for reason of 
sexual orientation.

This relatively safe environment that homosexuals enjoy in Europe and in a few 
more countries has been a motivation for some of those who were born in the wrong 
land and suffer persecution beyond all permissible limits just because of being gay, to 
flee their countries in order to find refuge, as many others have done in the past (and 
still do), on different grounds: race, religion, political opinion...

One may tend to  regard  persecution  and asylum as  contemporary issues  but 
actually they go back to the times of the ancient Greece, and in the own History of 
Europe, for instance, religious persecution took place the XVI and XVII centuries, and 
in the XX Century persecution of certain minorities such as Jews or Armenians.1

Therefore, the problem has always been there, but also a lack of a proper answer 
by  the  international  community,  until  when  the  Cold  War  started,  it  was  deemed 
necessary to regulate the institutions of international refuge and asylum, being in 1951 
when the Convention relating to the Status of Refugees (CSR) was signed in Geneva.2

The Convention's has succeeded in providing a universally accepted definition 
of refugee. But does this definition cover also the cases of asylum seekers on sexual 
orientation  grounds?  As  it  will  be  shown,  homosexuals  have  encountered  many 
obstacles to have their right to get asylum recognized by judges.

It has been said that the Convention was not meant to cover all human rights 
breaches,3 and  taking  into  account  that  at  the  time  of  the  Convention  was  drafted 
homosexuality  was  illegal  in  most  countries  and  gays  regarded  just  as  deviated 
individuals,4 it is logical to thing that it was not the drafters' intention to include them in 
the  Convention's  scope of  protection,  but  taking into consideration the purpose  and 
object of the CSR one might wonder whether they should be included.

Another  problem  that  gay  asylum-seekers  have  had  to  face  is  the  artificial 
distinction that judges have made between homosexual status and homosexual acts. Can 
an homosexual be denied asylum because if returning to his or her country, to go again 
'into  the  closet'  and live  'discreetly'  would be a  reasonable solution?  How are  their 
credibility assessed by judges? Is there a risk that not having, for instance, a sufficiently 

1 Nicholson, F., Refugee Rights and Realities: evolving international concepts and regimes, Cambridge 
University Press, Cambridge, 1999, p. 110, 111 [hereinafter Nicholson,  Refugee Rights and Realities].

2 Lambert, H., Seeking asylum, comparative law and practice in selected European countries, Nijhoff, 
Dordrecht, 1995, pp. 1, 2 [hereinafter Lambert,  Seeking asylum].

3 Tuitt, P., False images: law's construction of the refugee, Pluto Press, London, 1996, pp. 24, 36 
[hereinafter Tuitt,  False images].

4 Kneebone, S.,  The Refugees Convention 50 years on: globalisation and International Law, Ashgate 
Publishing, Ltd., Aldershot, 2003, p. 260 [hereinafter Kneebone,  The Refugees Convention 50 years  
on].
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'gay' appearance might result in a decrease of the asylum-seeker's options to get their 
application granted? Are their chances conditioned by the way the asylum procedure is 
being carried out? Should this procedure be adapted to the specific requirement that 
these cases present?

In trying to answer these questions, it is important to first provide an overview of 
the general situation of homosexuals in the world, and to do it also from a historical 
perspective.  In  doing  so,  the  underlying  reasons  behind  some  judges'  attitude  and 
judicial decisions can be better understood.

Undoubtedly,  attention should be given to the goals and achievements of the 
lesbian,  gay,  bisexual and transgender community (LGBT) attained in some western 
countries, without forgetting the terrible situation that homosexuals have to cope with in 
still many countries, specially in the Islamic world.

Also  important  is  to  analyze  the  general  aspects  concerning  refugees  and 
asylum, which will be dealt with in chapter 3, to then analyze in chapter 4 the particular 
issues that homosexuals have to face in order to get their asylum claim granted, and the 
way courts  and tribunals around the world have approached them. In chapter 5, the 
difficulties that gay asylum-seekers encounter during the procedure will be presented.

In doing so, apart from the work of scholars in books and articles, and of course 
the CSR and other legal instruments, the guidelines and recommendations of the United 
Nations  High  Commissioner  for  Refugees  (UNHCR)  are  always  a  good  point  of 
departure.

In this regard, though sexual orientation was already mentioned in the 2001 Note 
on International Protection, it was not until 2008 when the UNHCR issued a document 
dealing specifically with  the  problems that  homosexuals  encounter  when asking for 
refugee  protection:  the  Guidance  Note  on  Refugee  Claims  Relating  to  Sexual 
Orientation and Gender Identity (UNHCRGN). This document will be mentioned along 
this thesis since it analyses the main elements of the CSR refugee definition.5

The necessity to provide decision-makers with an unified criteria on this matter 
was precisely the motivation of the UNHCR in releasing this note,6 being its main goal 
to  strengthen  the  protection  of  homosexual  asylum-seekers.7 In  doing  so,  and 
accordingly to one of its tasks (to supervise “international conventions providing for the 
protection of refugees”8) the UNHCR proceeded to analyze:

“legislative developments, (…) international  jurisprudence in the refugee 
context, (…) persecution and persecutory practices as well as (...) some of 
the positive practices developed by States in their asylum decisions.”9

However,  some  aspects  related  to  the  elaboration  and  the  content  of  this 
document have been criticized (some of those critics will also be mentioned further in 

5 LaViolette, N., ‘UNHCR Guidance Note on Refugee Claims Relating to Sexual Orientation and 
Gender Identity’: a Critical Commentary, Int J Refugee Law (22) 2010, pp. 173-208, p. 177 
[hereinafter LaViolette, a critical commentary].

6 Ibid.
7 Guidance Note on Refugee Claims Relating to Sexual Orientation and Gender Identity, United 

Nations High Commissioner for Refugees, 2008, Note, at WWW 
<http://www.unhcr.org/refworld/docid/48abd5660.html> (consulted 1 September 2012) [hereinafter 
UNHCRGN].

8 The 1951 Convention relating to the Status of Refugees 1951, Preamble, at WWW 
<http://www.unhcr.org/3b66c2aa10.html> (consulted 1 September 2012) [hereinafter CSR].

9 UNHCRGN, para. 2 (consulted 1 September 2012).

6

http://www.unhcr.org/refworld/docid/48abd5660.html
http://www.unhcr.org/3b66c2aa10.html


this thesis). For instance, it has been said that the UNHCRGN came a bit late (specially 
taking into account that the issue of homosexual asylum claims started to be a well-
known fact in the 1990s),10 and that a guidance note has a “less authoritative character” 
than other instruments (such as guidelines).11

In  the  drafting  process,  the  UNHCR  “sought  advice  from  the  International 
Association of Refugee Law Judges, the Office of the High Commissioner for Human 
Rights, and a group of lawyers from the United Kingdom”.12 Also, “it held one meeting 
with Jenni Millbank, Professor of Law, University of Technology Sydney, and a well-
known expert in refugee law.”13 However, the absence in the process of some actors that 
could have highly contributed to the UNHCRGN (“NGOs working on LGBT refugee 
issues;  additional  scholars  (…);  government  and  tribunal  experts  (...);  and  jurists 
familiar with  (...) this area of refugee law”) may have undermined to some extent the 
legal quality of the document.14 The fact that very few references to scholarly studies 
and  publications  by  intergovernmental  organizations  and  NGOs  dealing  with  this 
specific issue have been made, has also been criticized.15

Besides, as will be shown in Chapter 4, the relation between persecution and 
discrimination  is  not  accurately  approached  in  the  UNHCRGN.16 An  insufficient 
analysis of certain issues, such as state protection,17 or the difficulties that homosexual 
asylum-seekers encounter when trying to have access to objective documentation that 
supports their claim,18 is another deficiency which this document suffers from.

All in all, in spite of all the criticism that this document may arise, the fact that  
the UNHCR addresses the problem of homosexual asylum-seekers is, in itself, a very 
important step.19

However, the center of rotation of this thesis has been the successive judgments, 
decisions and opinions issued by courts and tribunals, especially the European Court of 
Human Rights.

Along this thesis two things will not be forgotten: first, judges are human beings, 
and it is somehow logical that in a traditionally homophobic society, a biased vision, 
and a stereotypical conception of human sexuality may have lead them to take decisions 
which might be considered quite controversial at the very least.

Second,  the  suffering  of  homosexuals,  who  have  not  only  had  to  face 
persecution, which in some cases even prevented them from having a livable life,20 but 
also the incomprehension and insensitiveness of immigration and judicial authorities, 
apart from the fact that in general, refugees are no longer welcome in western countries 
nowadays.21

10 LaViolette, a critical commentary, p. 186.
11 Id., p. 177.
12 Ibid.
13 Id., pp. 177, 178.
14 Id., p. 178.
15 Id., p. 179.
16 Id., p. 186.
17 Id., p. 196.
18 Id., p. 203.
19 Id., p. 180.
20 Tuitt,  False images, p. 35.
21 Lambert,  Seeking asylum, p. 5.
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Chapter 2 Homophobia in a global context

2.1 Historical Background

This section contains an overview of the historical context of homosexuality and 
its legal and social consideration through history and the exposition of a not very well-
know facet of one of the most terrible carnages that has devastated Europe, the so-called 
gay Holocaust or 'Homocaust'.

First, it is fundamental to differentiate between homosexuality, understood as an 
individual's  sexual  identity,  and  its  exteriorization,  the  performance  of  physical 
homosexual acts. The former is a relatively modern concept, the result of the incipient 
scientific researches carried out in the XIX century by the first sexologists, in an attempt 
to categorize in a more elaborated manner the phenomenon of same-sex attraction.22 
Although already as early as in the Greek and Roman era, philosophers and writers tried 
to find the origin of this behavior in physiological and even mythological grounds,23 
before the XIX century, as Cruikshank points out, “acts were homosexual; people were 
not”.24

The reason why it is so important to remark the distinction between identity and 
external  acts  is  that  adjudicators  tend to  mix  both concepts,  resulting in  sometimes 
contradictory  and  confusing  decisions,  with  negative  consequences  for  the  asylum-
seeker, as it will be shown in the following chapters.

What it is clear is that homosexuality, in a broad sense, has always been present 
in  all  human  cultures:  literature,  art,  music,  poetry,  in  general  all  forms  of  artistic 
expression have always reserved it a part of their repertoire. Also, the approach and the 
degree of tolerance and acceptance has changed through history.

In the old Greece there was a strong culture of the beauty and perfection. 25 They 
considered that all that was beautiful deserved to be admired and loved, and in the case 
of humans, regardless the gender.26 Therefore sexual orientation was not considered in 
terms of morality but of preference instead, even regarding same-sex attraction as a sign 
of masculinity.27

Rome, that was strongly influenced by Greece in so many aspects, maintained 
this tolerant approach at least during the Republic, being gradually turned into suspicion 
afterwards,  especially  under  the  influence  of  Christianity,  according  to  which  only 
procreating sex should be allowed, of course, only on a marital basis.28 The culmination 
of the intolerance attains its legal expression in the Eastern Roman Empire, when under 

22 Cruikshank, M., The gay and lesbian liberation movement, Routledge, New York, 1992, pp. 4, 5 
[hereinafter Cruikshank,  The gay and lesbian liberation movement].

23 Hubbard, T., Homosexuality in Greece and Rome: a sourcebook of basic documents, University of 
California Press Ltd., Berkeley and Los Angeles, 2003, p. 2.

24 Cruikshank,  The gay and lesbian liberation movement, p. 5.
25 Belozerskaya, M., and Lapatin, K., Ancient Greece: Art, Architecture and History, Getty Publications, 

Los Angeles, 2004, p. 66.
26 Brent, P., Homosexuality, in: Edward N. Zalta (ed.), The Stanford Encyclopedia of Philosophy, Spring 

2011 Edition, at WWW <http://plato.stanford.edu/archives/spr2011/entries/homosexuality/> 
(consulted 11 August 2012) [hereinafter Brent,  Homosexuality].

27 Ibid.
28 Ibid.
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the  Justinian's  Code  (529  a.  C.)  homosexuality  is  criminalized  and  punished  with 
death.29

Contrary to what many would believe, with the barbarian invasions, intolerance 
towards homosexual acts was relaxed, and it was not until the Late Middle Ages when 
persecution was actively promoted by the Church.30

Harsh and cruel persecution against homosexuals persisted during the following 
centuries in Europe, and it was not until the Napoleonic Code, in the XIX century, when 
homosexuality was  decriminalized.31 At the same time, the advance of medicine made 
homosexuality  the  object  of  scientific  research  far  from  religious  or  moral 
considerations,32 regarding it not as criminal or sinful act but a disease that could be 
cured and even prevented.33

However,  homosexuals  were  the  scapegoats  of  XX  century  totalitarian  and 
nationalist  regimes,  since  they  were  considered  as  subversive  elements  that  could 
destabilize the social  order imposed by the state.34 Leaving aside the huge suffering 
endured by so many human beings, it is certainly paradoxical that almost at the same 
time, from the Soviet Union it was proclaimed that eliminating homosexuals equaled to 
eliminating fascism, whereas  in  the United States  senator  Kenneth Wherry declared 
homosexuals as the most dangerous enemies of the nation.35

Actually, under the 'McCarthyism' period, a real purge was carried out to remove 
homosexuals from all federal agencies, in a way that could be defined as hilarious from 
today's parameters.36 Homosexuals were regarded as a threat to national security, weak 
and  emotional  unstable,  prone  to  succumb to  enemy's  blackmail,  and of  course,  as 
sexual predators who could pervert their work place.37  Personnel managers and section 
directors  were  trained  to  identify  possible  homosexuals  and  it  was  even  said  that 
homosexuality was a weapon employed by the Soviet Union to weaken the western 
countries.38 

The  first  step  towards  the  normalization  started  with  the  sexual  liberation 
movement in the 60s of the XX century,39 and after the Stonewall  incident,  when a 
police raid at a gay bar in New York resulted in serious clashes, the gay associational 
movement become stronger.40

Precisely in the United States, legal achievements of gay activism provoked a 
response  from  the  most  ultra-conservative  sector,  especially  among  Christian 
Evangelicals,  who  organized  a  number  of  public  campaigns  and  lobbying  against 
homosexual  rights.41 One  of  the  most  popular  faces  of  this  'counter-reforming' 

29 Ibid.
30 Ibid.
31 Ibid.
32 Cruikshank,  The gay and lesbian liberation movement, p. 5.
33 Brent,  Homosexuality (consulted 11 August 2012).
34 Gómez, F., El derecho a la memoria, Alberdania, Irún, 2006, p. 473 [hereinafter Gómez,  El derecho a 

la memoria].
35 Ibid.
36 Id., pp. 474-476.
37 Ibid.
38 Ibid.
39 Brent,  Homosexuality (Consulted 11 August 2012).
40 Cruikshank,  The gay and lesbian liberation movement, p. 3.
41 Fetner, T., Working Anita Bryant: The Impact of Christian Anti-Gay Activism on Lesbian and Gay 
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movement  was  Anita  Bryant,  a  celebrity  who  encouraged  by  her  first  success  by 
overturning an anti-discriminatory law in her county decided to engage herself in major 
tasks but with little fortune: Proposition 6, initiative of Senator John Briggs (clearly 
inspired by Ms. Bryant), which would ban homosexuals to teach in California public 
schools, was rejected.42

But undoubtedly, in a long-term basis perspective, the pressure of these ultra-
conservative groups has made the United States to remain a step back compared to 
Europe regarding full legal recognition of homosexuals' rights. Only recently, under the 
Presidency of Barack Obama, relevant steps in political terms have been carried out, 
like the repeal  in  September 2011 of the 'Don't  Ask, Don't  Tell',  a  federal  law that 
prohibited to be open about their homosexual orientation to American soldiers, enforced 
under Clinton presidency,43 as well as President Obama's electoral promise of the same-
sex  marriage  legalization.44 Will  Obama  fulfill  his  promise  if  he  wins  the  next 
presidential elections? That is a question to be answered in the upcoming months or 
years, perhaps.

2.1.1 GAY HOLOCAUST

Special mention has to be made of the impact of Nazism on (mainly) German 
homosexuals.

The  Nazi's  hostility  for  homosexuals  first  found  its  justification  in  the  fight 
against pedophiles.45 Consequently, an aggressive campaign was carried out in order to 
warn parents against the danger of homosexual teachers at schools, resulting also in 
prosecution against many Catholic priests accused of child sexual abuses, which was a 
way to kill two birds with one stone, since Catholics were another group to be targeted 
under the Nazi regime.46

However, the main reason the Nazis had for persecuting homosexuals was that 
they did not procreate, which of course contravened the duty of every good German to 
provide healthy and arian children to the nation,47 contrary to what was expected from 
the  Jewish  population,  which  gives  us  an  idea  of  the  importance  that  racial  and 
biological  theories  had  in  the  Nazi's  whole  project.48 Homosexuality  became, 

Movement Claims, Social Problems (48) 2001, pp. 411-428, p. 414 [hereinafter Fetner,  Working 
Anita Bryant].

42 Id., pp. 414, 415.
43 ILGA, 'Don't Ask, Don't Tell' will end on Sept. 20, at WWW 

<http://ilga.org/ilga/en/article/nayndwd1JR> (consulted 11 August 2012).
44 The Huffington Post, Obama Backs Gay Marriage, at WWW 

<http://www.huffingtonpost.com/2012/05/09/obama-gay-marriage_n_1503245.html> (consulted 26 
August 2012).

45 Giles, G.,  The persecution of gay men and lesbians during the Third Reich, in: Friedman, J. (ed.), The 
Routledge History of The Holocaust, Routledge, New York, 2011, pp. 385-396, p. 389 [hereinafter 
Giles,  The persecution during the Third Reich].

46 Ibid.
47 Ibid.
48 Lautmann, R., The Pink Triangle: Homosexuals as “Enemies of the State”, in: Berenbaum, M., and 

Peck, A. (eds.), The Holocaust and history: The known, the unknown, the disputed and the 
reexamined, Indiana University Press, Bloomington, 2002, pp. 345-357, p. 346 [hereinafter Lautmann, 
The Pink Triangle].
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consequently,  a “crime against  race”.49 That  is  why lesbians  were not  persecuted in 
general (after all, they were women capable of engendering), and also the reason why 
non-arian homosexuals  were more or  less  tolerated,  since they were regarded as an 
obstacle for other races' procreation.50

The German Criminal Code was reformed in 1935 to provide a broader legal 
margin for homosexual prosecution, including a new article 175 stating that “a man who 
commits indecency with another man, or allows himself to be misused indecently, will 
be punished with prison.”51 The word indecently was placed there to spread the scope of 
the article not only to mere penetration acts but also to masturbation and other non 
physical acts.52 Every man who showed any sign of homosexuality, like being single or 
being too often with other men, were under suspicion, and employees working in public 
places were trained to be informers for the Reich and identify possible homosexuals.53 
The result: “only in three years, from 1937 to 1939, almost 95,000 arrests were made”,54 
and in total, during all the Nazi period, around 100,000 homosexuals were arrested.55

For homosexuals, a second conviction meant to be sent to a concentration camp, 
where they were usually identified with a pink triangle (which became later a symbol of  
the gay movement).56 They were at  the bottom of the social  hierarchy of the camp, 
discriminated by the rest of the prisoners for their homosexual condition,57 given the 
hardest work (and even meaningless tasks, with the sole purpose to break their minds),58 
inhumanely mistreated,  and killed by the  guards  without  hesitation,59 some of  them 
being  subjected  to  scientific  experimentation  with  the  purpose  to  find  a  cure  for 
homosexuality,  including  'voluntary'  castration.60 These  are  the  reasons  why  the 
mortality rate for homosexuals were higher compared to other kinds of prisoners,61 a 
60% of a total number of around 10,000 to 15,000 homosexuals sent to concentration 
camps.62

A shocking example of the cruelty inflicted on homosexuals and the horror that 
was witnessed in Nazi concentration camps can be found on the testimony of Pierre 
Seel, a French homosexual deported to Schirmeck.63 There, he had to presence the dead 
of his lover:

49 Tamagne, F., Fascism, in: Tin, L. (ed.), The dictionary of homophobia: a global history of gay and 
lesbian experience, Arsenal Pulp Press, Vancouver, 2008, pp. 180-181, p. 180.

50 Gómez,  El derecho a la memoria, p. 466.
51 Giles,  The persecution during the Third Reich, pp. 387, 388.
52 Id., p. 388.
53 Id., p. 392.
54 Ibid.
55 Homocaust: the gay victims of the Holocaust, at WWW <http://www.homocaust.org/> (consulted 13 

August 2012) [hereinafter Homocaust].
56 Giles,  The persecution during the Third Reich, p. 393.
57 Lautmann,  The Pink Triangle, pp. 352, 353.
58 Homocaust (consulted 13 August 2012).
59 Giles,  The persecution during the Third Reich, p. 393.
60 United States Holocaust Memorial Museum, Nazi Persecution of Homosexuals, at WWW 

<http://www.ushmm.org/museum/exhibit/focus/homosexuals/> (consulted 13 August 2012) 
[hereinafter USHMM].

61 Lautmann,  The Pink Triangle, p. 348.
62 Homocaust (consulted 13 August 2012).
63 Fordham University, Pierre Seel: The Death of His Lover, at WWW 

<http://www.fordham.edu/halsall/pwh/seel.asp> (consulted 13 August 2012)
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“Two SS men brought a young man to the center of out square. Horrified, I 
recognized Jo, my loving friend, who was only eighteen years old.  (…) The 
the loudspeakers broadcast some noisy classical music while the SS stripped 
him naked and shoved tin pail over his head. Next they sicced their ferocious 
German Shepherds on him: the guard dogs first bit into his groin and thighs, 
then devoured him right in front of us. His shrieks of pain were distorted and 
amplified by the pail in which his head was trapped. My rigid body reeled, my 
eyes  gaped  at  so  much horror,  tears  poured  down my cheeks,  I  fervently 
prayed that he would black out quickly.”64

Pierre Seel, like the other survivals, had to wait until the end of his life to see an 
official recognition of his suffering. It was in 2000 when the German government, more 
than  50  years  later,  apologized  for  the  atrocities  committed  against  homosexuals.65 
Actually,  article  175  above  mentioned  was  in  force  in  Germany  until  1969  and 
persecution of homosexuals under the Third Reich was ignored by post-war researchers 
and the tribunals in charge of prosecuting Nazi's war crimes, since they were considered 
just common criminals.66 The fact that homosexuality was still a taboo in Europe after 
the war, the fear to ashame the families and trauma made that people like Pierre Seel 
remained in a 'volunteer'  silence for many years.67 Even more, those who wanted to 
emigrate  to  the  United  States  after  the  war  had  to  hide  their  homosexuality,  since 
legislation at that time banned the entry into the country to individuals who had been 
convicted for 'depraved acts'.68 

To conclude,  as  all  past  and present  totalitarian  regimes,  the  Nazis  regarded 
homosexuals as a threat, a danger to the well-established social structures and gender 
roles,  which  basically  meant  men's  domination  in  a  patriarchal  society  where  male 
individuals were supposed to be strong in all ways. Should some of them be allowed to 
live otherwise, it could be the start of further social transgressions, which in the end 
could undermine the whole regime.69

2.2 Steps in national and international level for the protection of LGBT

Regarding the recent steps on providing legal and judicial protection to sexual 
minorities, it must be noted that recognition of gay rights cannot be found in any of the 
fundamental human rights instruments of the XX century, so courts and tribunals had to 
refer  to  general  provisions  of  those  conventions  and  treaties  to  grant  protection  to 
homosexuals.70

In the European continent, that is what the ECtHR did in 1981 in  Dudgeon v.  
United Kingdom. Jeffrey Dudgeon, a Northern Irish homosexual man who wanted to 
challenge  the  laws that  criminalized homosexuality in  Norther  Ireland,71 adducing a 

64 Ibid.
65 Homocaust (consulted 13 August 2012).
66 Gómez,  El derecho a la memoria, p. 463.
67 Ibid.
68 Id., p. 464.
69 Lautmann,  The Pink Triangle, pp. 353, 354.
70 Sanders, D., Human Rights and Sexual Orientation in International Law, 2007, at WWW 

<http://ilga.org/ilga/en/article/1078> (consulted 11 August 2012) [hereinafter Sanders, Human Rights 
and Sexual Orientation].

71 European Court of Human Rights, Dudgeon v. United Kingdom, Judgment, 22 October 1981, para. 
13, at WWW <http://www.unhcr.org/refworld/docid/47fdfaf7d.html> (consulted 11 August 2012).
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violation of his “right to respect for his private life”,  recognized by article 8 of the 
ECHR.72 This argument was shared by the Court.73

In 1997, the European Commission of Human Rights, in  Sutherland v. United  
Kingdom, stated, on the same ground (violation of article 8 of the ECHR), that it was 
not justifiable to maintain “a higher minimum age of consent to male homosexual, than 
to heterosexual”,74 achieving the Court similar conclusions regarding other European 
countries.75

Since the 80s, The Parliamentary Assembly of the Council of Europe, through 
several  recommendations,  reports  and  other  soft-law  instruments,  advocated,  for 
instance, for the removal of homosexuality from the World Health Organization's list of 
diseases  (1981  report  to  the  Parliamentary  Assembly  of  the  Council  of  Europe  on 
"Discrimination Against Homosexuals"),76 the respect for everybody's sexual orientation 
(1983 the Parliamentary Assembly resolution on HIV/AIDS),77 also calling “to include 
sexual orientation among the prohibited grounds for discrimination” in states' national 
legislation,78 “to  apply  the  same  minimum  age  of  consent  for  homosexual  and 
heterosexual  acts”,79 “to  ensure  equal  treatment  for  homosexuals  with  regard  to 
employment”,80 or  “to  recognize  persecution  against  homosexuals  as  a  ground  for 
granting asylum”,81 among others.

In the context of the EU, in 2000 the EU Council, in the Employment Directive,  
provided  that  “any  direct  or  indirect  discrimination  based  on  religion  or  belief, 
disability, age or sexual orientation as regards the areas covered by this Directive should 
be prohibited throughout the Community.”82 Another step was made through Directive 
2004/38/EC of  the  European Parliament  and of  the  Council,  which  included in  the 
concept of family member:

“the partner with whom the Union citizen has contracted a registered 
partnership, on the basis of the legislation of a Member State,  if the 
legislation of  the host  Member State treats registered partnerships as 
equivalent to marriage and in accordance with the conditions laid down 
in the relevant legislation of the host Member State”.83

It is logical that legal progress at the European level is not as explicit as it can be 

72 Id., para. 37.
73 Id., para. 63.
74 European Commission of Human Rights, Euan Sutherland against the United Kingdom, Report, 1 

July 1997, para. 66, at WWW <http://www.hrcr.org/safrica/equality/Sutherland_UK.htm> (consulted 
11 August 2012).

75 Brent,  Homosexuality (Consulted 11 August 2012).
76 Sanders, Human Rights and Sexual Orientation (consulted 12 August 2012).
77 Ibid.
78 Recommendation 1474, Parliamentary Assembly Council of Europe, 2000, art. 11.iii.(a), at WWW 

<http://www.assembly.coe.int/Mainf.asp?link=/Documents/AdoptedText/ta00/EREC1474.htm> 
(consulted 12 August 2012).

79 Id., Art. 11.iii.(d).
80 Id., Art. 11.iii.(h).
81 Id., Art. 11.iii.(j).
82 Council Directive 2000/78/EC, The Council of the EU, 2000, para. 12, at WWW <http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0078:en:HTML> (consulted 12 August 
2012).

83 Directive 2004/38/EC, The European Parliament and of the Council, 2004, Art. 2.2.b, at WWW 
<http://eur-lex.europa.eu/JOHtml.do?uri=OJ:L:2004:158:SOM:EN:HTM  L  > (consulted 12 August 
2012).
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at a national level taking into account the different sensibilities that cohabit in an entity 
of 27 states. But there have been occasions that because of their gravity a common 
response  of  the  Union  was  required,  like  in  2002,  after  an  Egypt's  raid  against 
homosexuals, criticized by the European Parliament,84 and in 2004 the candidate for 
Justice Commissioner, Rocco Buttiglione, had to resign to his candidacy after a polemic 
and homophobic declaration he made as a response to a question from the European 
Parliament.85 This incident was about to cause an important institutional crisis in the EU 
but it was a significant victory of the LBGT movement.86

At a more international level,  some steps have been made within the United 
Nations, like the participation for the first time in an UN event of homosexuals NGOs at 
the 1993 World Conference on Human Right, and the  High Commissioner for Human 
Rights  has  always  been  sympathetic  to  the  homosexual  cause.87 But  the  general 
overview is  that  little  progress has been  made due to pressure exercised by Islamic 
countries  mostly,  over  the  UN  political  bodies  in  order  to  avoid  any  mention  in 
declarations and other instruments to homosexuals' rights.88 One example of that is the 
rejection by some Islamic countries (and the United States) to the 2004 Commission on 
Human Rights Special Rapporteur on health because it manifested the incompatibility 
of any discrimination to homosexuals with international human rights law.89

If struggle for sexual minorities' rights has been long and hard in civil society, it  
has  been  extremely  more  complicated  in  the  military  field.  In 1999  the  ECtHR 
concluded that the prohibition of enrolling  into  the army for homosexuals in the UK 
was against art. 8 of the ECHR,90 and as already mentioned, US soldiers have not been 
allowed to declare their homosexuality openly until 2011.

However,  the  most  controversial  field  but  at  the  same  time  the  most 
representative of the outstanding achievements, though very limited geographically, of 
homosexuals'  claims,  is  Family  Law.  I  say  the  most  representative  because  family 
belongs to the most intimate and fundamental sphere of the individual, family is the first 
and the main contact a human being has with the world since the very first moment, 
where he grows up and where he acquires the values and principles that will help him to 
break into adulthood. Besides, and more importantly: family has been the monopoly of 
a sexist, patriarchal and homophobic conception of life that has prevailed for a very 
long time, and therefore it has been the last impregnable fortress for a full and definitive 
legal equality of all human beings, regardless their sexual orientation. Needless to say, it 
has not been an easy ride.

One example of the difficulties that homosexuals have encountered in this regard 
can be found in Fretté v. France, a gay French man claimed before the ECtHR for his 
right to adopt a child.91 The Court supported France's decision to deny him the right of 

84 Sanders, Human Rights and Sexual Orientation (consulted 12 August 2012).
85 Ibid.
86 Ibid.
87 Ibid.
88 Ibid.
89 Ibid.
90 European Court of Human Rights, Lustin Prean and Beckett v. The United Kingdom, Judgment, 27 

December 1999, para. 105, at WWW <http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-
58407>  (consulted 12 August 2012).

91 McCaffrey, E., The gay republic: sexuality, citizenship and subversion in France, Ashgate Publishing, 
Ltd., Aldershot, 2005, p. 144.
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adoption, among other reasons, because, though “most of the Contracting States do not 
expressly prohibit homosexuals from adopting where single persons may adopt” there 
was no common social and legal agreement in European countries on this issue, a very 
delicate  one,  recognizing  a  wide  margin  of  appreciation  to  states.92 Also,  the  best 
interest of the child was to be protected, since

“the scientific community – particularly experts on childhood, psychiatrists 
and  psychologists  –  is  divided  over  the  possible  consequences  of  a  child 
being adopted  by one  or  more  homosexual  parents,  especially bearing in 
mind the limited number of scientific  studies  conducted on the subject  to 
date.  In  addition,  there  are  wide  differences  in  national  and  international 
opinion, not to mention the fact that there are not enough children to adopt to 
satisfy demand”.93

Leaving aside the scientific accuracy of the last assertion, that the Court basically says 
is that society was not ready for that step.

At present  time,  as  it  will  be  shown in  the  next  section,  not  only same-sex 
marriage but also the right of adoption is, though slowly, a more and more legal reality 
in western countries, where, on the other hand, it has always been a social reality to 
some extent, though invisible.

All in all, the most important fight that homosexuals have had to deal with is 
visibility.  Until  recently,  homosexuality did just  not  exist:  at  school,  on TV,...  As a 
personal note, I do not remember having been talked about homosexuality at school 
when I was a child,  and that was not too long ago. Only when something becomes 
visible,  it  can be known,  and perhaps understood,  and later  on even accepted.  It  is 
always a process that takes some time.

Only when people are allowed to know that it was likely that Michelangelo was 
infatuated  with  the  model  that  inspired  him  to  sculpt  his  sublime  David,  or  that 
Shakespeare's feelings expressed through the most exquisite poetry were destined to a 
man,94 or  why not, jumping to a more quotidian level: that their dentist may be gay, and 
so their children's teacher, their plumber, their neighbor, or even that 60 years old single 
aunt, only then, people can start forsaking their prejudices and their old, biased and fear-
based concept of homosexuality and homosexuals.

This fight for visibility is still an ongoing issue even in the most social advanced 
societies, and voluntary outings of politicians, actors, and other  people in the public 
arena, are still the exceptions, despite the good that it can make for normalization and 
especially for the young LBGT population, since school bullying to gay students is one 
of the major urgent challenges concerning children human rights that societies must 
address nowadays.95

2.3 Present situation of homosexuality in the world

Though it is still a long way until the day that the non existence of any sign of 
homophobia  in  western  societies  can  be  asserted,  the  XXI  century  has  seen  the 

92  European Court of Human Rights, Fretté v. France, Judgment, 26 February 2002, para. 41, at WWW 
<http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-60168> (consulted 12 August 2012)

93  Id., Para. 42.
94 Cruikshank,  The gay and lesbian liberation movement, p. 9.
95 Monk, D., Challenging homophobic bullying in schools: the politics of progress, International 

Journal of Law in Context (7) 2011, pp. 181-207, p. 181.
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legalization  of  gay  marriage  and  in  some cases,  along  with  that,  the  possibility  of 
adoption. In this section, I will present the situation of homosexuals in different regions 
in the world.

In the United States, “six states and the District of Columbia currently allow 
same-sex  marriages”,96 which  is  quite  remarkable  taking  into  account  the  general 
conservative  approach of  American  society to  family.  Gays  can  also get  married  in 
Canada  (2005)  and  South  Africa  (2006),  in  this  case  after  a  requirement  by  the 
Constitutional Court,97 and Island.98 However, The Netherlands was the first country in 
the world recognizing same-sex marriage in December 2000.99 Other European states 
that  have  passed  similar  legislation  are  Sweden  (2009),  Norway  (2009),  Belgium 
(2003), and surprisingly, also Spain (2005) and Portugal (2010).100 The last country in 
joining the club was Argentina,  also in 2010.101 The intermediate and certainly non-
satisfactory  enough  category  of  civil  unions  remains  in  countries  like  Germany, 
Andorra,  Australia,  Austria,  Brazil,  Colombia,  Denmark, Ecuador,  Slovenia,  Finland, 
France,  Hungary,  Israel,  Liechtenstein,  Luxembourg,  Mexico  (in  some states),  New 
Zealand, UK, Czech Republic, Uruguay and Switzerland.102

Concerning adoption, the countries that allow this right for homosexual couples 
are: Andorra, Argentina, Belgium, Brazil, Canada, Denmark, Iceland, The Netherlands, 
Norway, South Africa, Spain, Sweden, the UK and Uruguay, being permitted also in the 
following jurisdictions: Western Australia, Australian capital Territory and New South 
Wales, Mexico City, and in the USA, Washington D.C., New Jersey, New York, Indiana, 
Maine, Connecticut, California, Illinois, Massachusetts, Oregon, Vermont, Florida and 
Guam.103

Though the legal framework is definitely favorable for homosexuals in Western 
Europe,  the influence that the Catholic Church exercises over countries like Italy or 
Poland should not be forgotten,104 making any progress towards the same-sex marriage 
extremely complicated in these countries. However, a very recent decision of the Italian 
Supreme Court (March 2012) recognizing that a gay couple had a “right to a family 
life” might open the door to possible changes in the future.105

96 NCSL (National Conference of State Legislatures), Defining Marriage: Defense of Marriage Acts and 
Same-Sex Marriage Laws, at WWW <http://www.ncsl.org/issues-research/human-services/same-sex-
marriage-overview.aspx> (consulted 12 August 2012).

97 Newton, D., Same-sex marriage: a reference handbook, ABC-CLIO, Santa Barbara, 2010, pp. 93, 94 
[hereinafter Newton, Same-sex marriage].

98 El Mundo.Es, El matrimonio homosexual en el mundo, at WWW 
<http://www.elmundo.es/elmundo/2012/05/10/internacional/1336630444.html> (consulted 12 August 
2012) [hereinafter El matrimonio homosexual en el mundo].

99 Newton, Same-sex marriage, p. 87.
100Id., pp. 88-90.
101El matrimonio homosexual en el mundo (consulted 12 August 2012)
102Ibid.
103Laws.com, The Ultimate Gay Adoption Guide, at WWW <http://adoption.laws.com/gay-adoption> 

(consulted 14 August 2012).
104Malagreca, M.,  Queer Italy: Contexts, Antecedents and Representation, Peter Lang Publishing, Inc., 

New York, 2007, p. 238, and Boehringer, S., Eloi, T., and Leroy-Forgeot, F., Italy, in: Tin, L. (ed.), 
The dictionary of homophobia: a global history of gay and lesbian experience, Arsenal Pulp Press, 
Vancouver, 2008, pp. 261-264, pp. 263, 264.

105Library of Congress, Italy: Gay Family Rights Ruling, at WWW 
<http://www.loc.gov/lawweb/servlet/lloc_news?disp3_l205403036_text> (consulted 26 August 2012).
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In  Poland,  the  level  of  homophobia  has  sometimes  escalated  to  a  certainly 
hilarious degree, with the "League of Polish Families" expressing “grave concern that 
the  red  handbag  of  purple  Teletubby Tinky Winky could  be  an  indication  that  the 
popular children's TV program was propagating "inadmissible sexual content."”106

Despite  the  improvement  of  the  legal  situation  of  homosexuals  in  Western 
Europe and other few countries, there is still violence against LGBT people, more than 
shown by statistics since many times victims do not report the aggression,107 and what is 
more, in western European countries an increase of homophobic acts is being reported 
by the media.108

In Eastern European countries there is a high level of homophobia and extreme 
violence  against  homosexuals,  in  some  cases  a  result  of  their  communist  past  and 
today's  active  hostility  of  the  Orthodox  Church.109 At  least  in  1997  gays  could  be 
sentenced to death penalty in countries like Serbia or Romania, and during the Bosnian 
war, Serbian and Bosnian-Serb militias raped and mutilated homosexuals.110

In general, homosexuality is perceived as a perversion coming from the west,111 
an argument that on the other hand can be commonly found in a lot of homophobic 
speeches all over the world, like in the case of China, which does not tolerate same-sex 
relationships since homosexuality is regarded as a threat to the country's own culture 
and traditions. If the members of a gay couple are uncovered they can be separated and 
sent to different work camps.112

Though it is not likely that politicians in those countries feel deeply concerned 
by the decisions of the ECtHR on homosexual's rights, it must be noted that in 2007, in 
Baczkowski and others v Poland,  about the permission refusal by Warsaw authorities of 
the 2005 gay pride celebration because of organizers' non-compliance with the Road 
Traffic Act,113  the ECtHR reached the conclusion that there was a violation of articles 
11,  13  and  14  of  the  ECHR,114 which  protect  the  rights  to  “freedom  of  peaceful 
assembly  and  to  freedom  of  association”,  to  “effective  remedy  before  a  national 
authority” and against “discrimination on any ground (...)”.115

106Homophobia in Eastern Europe (consulted 12 August 2012).
107Kendall, C., Lesbian and Gay Refugees in Australia: Now that ‘Acting Discreetly’ is no Longer an 

Option, will Equality be Forthcoming? Int J Refugee Law (15) 2003, pp. 715-749, pp. 724, 725 
[hereinafter Kendall, Lesbian and Gay Refugees in Australia].

108Forssman, B., Homophobia in Eastern Europe, at WWW 
<http://www.eurotopics.net/en/home/presseschau/archiv/magazin/gesellschaft-
verteilerseite/homophobie_2007_08/debatte_homophobie_2007_08/> (consulted 12 August 2012) 
[hereinafter Homophobia in Eastern Europe].

109Stewart, C., The Greenwood Encyclopedia of Lgbt Issues Worldwide, ABC-CLIO, LLC, Santa 
Barbara, 2012, p. 10.

110Kendall, Lesbian and Gay Refugees in Australia, pp. 724, 725.
111Homophobia in Eastern Europe (consulted 12 August 2012).
112Kendall, Lesbian and Gay Refugees in Australia, pp. 726, 727.
113European Court of Human Rights, Baczkowski and others v Poland, Judgment, 3 May 2007, para. 11, 

at WWW <http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-80464> (consulted 12 August 
2012).

114Id., paras. 73, 84, 101.
115The 1950 European Convention for the Protection of Human Rights and Fundamental Freedoms, as 

amended by Protocols Nos. 11 and 14, Council of Europe, arts. 11, 13, 14, at WWW 
<http://conventions.coe.int/Treaty/en/Treaties/Html/005.htm> (consulted 12 August 2012) [hereinafter 
ECHR]. 
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Focusing now on the situation of homosexuals in the Islamic world, since most 
Muslim states consider the sharia their primary legislative source,116 it is interesting first 
to contextualize it  by analyzing what the main legal and at  the same time religious 
sources  say  about  homosexuality.  The  main  conclusion  that  can  be  reached  is  the 
complexity of  these  sources,  the sometimes  contradictory contents  and the different 
interpretations made by the four schools of thought. These schools are: Hanafi (the most 
liberal), Shafi'i, Maliki and Hanbali (the strictest one).117

The sharia or Islamic law comes from two sources: the Qur'an, the word of God 
orally transmitted by the prophet Muhammad, and the ahadith, “Prophet's actions and 
words”.118 Next,  both sources will  be briefly analyzed, and some contradictions and 
vaguenesses will be pointed out.

The Qur'an makes no reference to the term homosexuality, it only mentions Lot's 
condemnation  of  same-sex  acts  between  men  but  among  many  other  sinful 
perversions.119 Besides, when verse 16 of sura 4 reads: “if  two men among you are 
guilty of lewdness, punish them both”, many argue that the Arabic term for lewdness, 
fahisha, refers not to sodomy but to “extramarital heterosexual sexuality” or fornication, 
which would be coherent with the harshness the latter is regarded in this religion.120 
Therefore, according to some scholars, homosexual acts are not the most serious breach 
that can be committed.121

The ahadith contains some contradictory dispositions: on the one hand it refers 
to liwat, a term that has been incorrectly translated as homosexuality, but what it really 
means is the specific act of sodomy, not including fellatio or masturbation practices.122 
On the other hand, it seems that the Prophet condemned those with an opposite sex 
appearance, therefore, not a specific act but a personal characteristic, which should be 
banished according to him, but no physical punishment is established, contrary to liwat, 
which  entails  the  same punishment  for  fornication:  stoning and banishment,  though 
according to another hadith the sanction would be different according to the marital 
status of the offender: if he is unmarried he would not be stoned but banished (after 
receiving 100 lashes).123

The Schools  of  Jurisprudence,  in  spite  of  the  initial  'tolerant'  attitude  of  the 
Hanafi school (which did not consider sodomy as fornication and therefore punishment 
should be restricted to imprisonment or flagellation), are quite severe as regard to the 
punishment,  maintaining  a  preference  for  stoning,  though  some  nuances  can  be 
appreciated depending on who commits the act of sodomy and with whom.124

Finally, it is worth mentioning the almost Freudian obsession about repressing 
desire for young boys that can be found in many ahadith and the tradition, warning for 
even looking at them to avoid temptation.125 Even the medieval jurisconsult Ibn al-Jawzi 

116Hamel, C., Islam, in: Tin, L. (ed.), The dictionary of homophobia: a global history of gay and lesbian 
experience, Arsenal Pulp Press, Vancouver, 2008, pp. 254-260, pp. 254-258.

117Ibid.
118Ibid.
119Ibid.
120Ibid.
121Ibid.
122Ibid.
123Ibid.
124Ibid.
125Ibid.
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declared that all who can be considered as men have felt attraction for adolescents at 
some point of their lives,126 and according to an (also from the Middle Ages) Egyptian 
poet, the Prophet himself loved another man,127 which of course cannot be confirmed by 
any means,  but if  true,  it  would certainly explain a  lot  of things about his  'official' 
position in relation to homosexuality.

At  present,  in  many Islamic  countries,  homosexuality  is  criminalized,  being 
punished sometimes even with the maximum penalty.128 It has been especially during 
the last decades of Islamic radicalization that the situation of homosexuals has rapidly 
deteriorated.129

It is worthwhile to focus precisely on Iran, since its model can be applicable to 
other countries with a similar socio-political background. The extreme animadversion of 
Iran authorities against  homosexuals and their strong commitment to eliminate them 
was confirmed by an expert witness in  a case of an Iranian homosexual looking for 
asylum in New Zealand. He stated that

“in no doubt (…) the regime is intent on identifying and punishing anyone 
regarded as “mofsed fil arz” or “mohareb” (corrupt on earth or at enmity with 
God) and that this includes in particular homosexuals who have been singled 
out by Khomeini and others as both corrupt and as dangerous manifestations 
of “westification”. There is no doubt in my mind that the purging of “morally 
corrupt” elements is regarded as a duty by the highest political and judicial 
authorities in Iran and that this duty, sanctioned by the specific institutions of 
the first  velayat-e faqih, over-rides any provisions of the Shari’a, the Penal 
Code or the Iranian Constitution. The evidence for this is clear, documented 
and abundant. It is reinforced by every conversation or observation which can 
be made within the country.”130 

In Iran, since the Islamic Penal Code of 1991, sodomy is considered as a crime against  
God,  punished with  the  maximum penalty:  death sentence.  Since  then,  hundreds  of 
people have been publicly executed.131 The way in which this is carried out is decided 
by the Sharia,132 but  it  is  evident  that  for  the regime it  is  important  to  make these 
executions public since authorities count on the persuasive effect it may have in order to 
prevent homosexual behavior.133 Both participants of the sexual act are to be punished, 
though immature persons are not killed, 'just' given 74 lashes.134

Regarding procedural issues, the crime will be considered proved it the accused 

126Ibid.
127Ibid.
128Tuitt,  False images, p. 35.
129Supreme Court of the United Kingdom, HJ (Iran) and HT (Cameroon) v. Secretary of State for the 

Home Department, Judgment, 7 July 2010, p. 2, at WWW 
<http://www.unhcr.org/refworld/docid/4c3456752.html> (consulted 7 August 2012) [hereinafter HJ 
(Iran) and HT (Cameroon)].

130Refugee Status Appeals Authority of New Zealand, Refugee Appeal No. 1312/93 (Re GJ), Decision, 
30 August 1995, pp. 10, 11, at <http://www.unhcr.org/refworld/docid/3ae6b6938.html> (consulted 9 
August 2012).

131Kendall, Lesbian and Gay Refugees in Australia.
132The 1991 Islamic Penal Code (Islamic Republic of Iran), art. 110, available at: 

<http://www.unhcr.org/refworld/docid/4d384ae32.html> (consulted 9 August 2012) [hereinafter 
Islamic Penal Code].

133Kendall, Lesbian and Gay Refugees in Australia, pp. 735, 736.
134Islamic Penal Code, arts. 109, 112 (consulted 9 August 2012).
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confesses four times or by the testimony of four righteous men.135 It is difficult to regard 
the judging method as complying with the minimal procedural guarantees that can be 
found in most of the western countries, since a quite disturbing article 120 provides that: 
“The Shariajudge may act according to his own knowledge which is derived through 
customary methods.”136 One may wonder if the reference to the judge's own knowledge 
and to customary methods is sufficient guarantee for a fair trial.

The Islamic Penal code even punishes the mere appearance of indecency: “If 
two men not related by blood stand naked under one cover without any necessity, both 
of them will be subject to Ta’azir of up to 99 lashes”.137 The Code also punishes same 
sex-kissing  performed  with  lust.138 One  also  may  wonder  how  they  can  possible 
measure lust, it is likely that not many objective criteria  are applied for that purpose. 
The only chance that  the  homosexual  can be pardoned is  if  he “repents  before the 
testimony by the witnesses”.139

But this phenomenon is present not only in Islamic societies. Also in the Sub-
Saharan Africa, radical evangelical Christian churches are spreading out homophobia to 
the  point  that  the  situation  has  become  absolutely  intolerable  and  suffocating  for 
homosexuals in countries like Uganda, where death penalty was proposed for active 
homosexuals,  or  in  Malawi,  were  two  men  were  tried  for  having  celebrated  an 
engagement ceremony in public.140 The President of the country stated that  “they had 
committed a crime against the country’s culture, its religion and its laws. Objections to 
these developments have been greeted locally with derision and disbelief.”141

It must be said that in general homosexuals frequently suffer police harassment 
by  means  of  raids,  physical  abuse  and  even  rape.  Also,  they  are  one  of  the  most 
vulnerable collectives in prisons, where they suffer all kind of abuses,142 and in many 
countries, especially in Latin America, it is not always the state that provides the direct 
source of persecution, but its inaction to the violence suffered by homosexuals and the 
subtle social and legal mechanisms existing in those countries to avoid the visibility of 
gays and condemn them to ostracism can make their existence really unbearable.143

Though homosexuality was declassified by the World Health Organization as a 
mental  illness  in  1993,144 there  are  still  cases  of  homosexuals  who are  subjected  to 
medical treatments in order to be 'cured', including psychiatric internment,145 practice 
carried out in some Middle Eastern countries,146 or electroshock therapies, resulting only 

135Id., arts. 114, 117. 
136Id., art. 120.
137Id., art. 123.
138Id., art. 124.
139Id., art. 125.
140HJ (Iran) and HT (Cameroon), p.2 (consulted 7 August 2012).
141Ibid.
142Kendall, Lesbian and Gay Refugees in Australia, p. 726.
143Id., pp. 724, 725.
144Petit, J., 25 años más: Una perspectiva sobre el pasado, presente y futuro del movimiento de gays, 

lesbianas, bisexuales y transexuales, Icaria Editorial, Barcelona, 2003, p. 186.
145Kendall, Lesbian and Gay Refugees in Australia, p. 726.
146Busscher, P., Treatment, in: Tin, L. (ed.), The dictionary of homophobia: a global history of gay and 

lesbian experience, Arsenal Pulp Press, Vancouver, 2008, pp. 473-474, p. 473 [hereinafter Busscher, 
Treatment].
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in the suffering of the victim and, at most, an inhibition of sexual desire.147 Extending 
from the United States,  groups of 'rehabilitated'  homosexuals are  emerging in  Latin 
America and Southeast Asia, supported by religious organizations.148 In Spain, Aquilino 
Polaino, a Professor in Psychopathology who was invited by the Popular Party to the 
Parliamentary  discussion  on  the  adoption  by  same-sex  couples,  expressed  that  the 
fathers of homosexuals were hostile and alcoholic individuals.149 These positions are a 
symptom that despite the significant legal steps carried out, there is still a part of society 
that makes a firm stand against these advances.

To conclude, perhaps one of the reasons that can explain the animadversion to 
homosexuality is the need for many regimes in countries where there are strong gender 
inequalities, to maintain this status quo of masculine dominance through preserving the 
traditional and stereotypical roles attributed to men  and women.150 Once these roles 
start wobbling by admitting, for instance, sexual diversity, the entire system of values 
and hierarchies can fall down, and that is something that those who are on the top of the 
hierarchy are not  willing to  consent.  That  is  why gay men are regarded as traitors, 
deviated  people  who  deserve  death, and  lesbians  as  a  threat  to  male  dominance,151 
though generally, legislation criminalizing homosexuality does not make any mention to 
lesbianism.152 

147Lamarca Iturbe, Íñigo, Diario de un adolescente Gay, Alberdania, 2009, p. 21.
148Busscher, Treatment, p. 473.
149Barba, D., 100 españoles y el sexo, Random House Mondadori, S.A., Barcelona, 2009, p. 558.
150Kendall, Lesbian and Gay Refugees in Australia, pp. 728, 729.
151Id., pp. 731, 732.
152Massiah, E., Invisibility, in: Zimmerman, B. (ed.), Lesbian histories and cultures: an encyclopedia, 

Garland Publishing Inc., New York, 2000, pp. 400-401, p. 401.
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Chapter 3 Refugee definition

3.1 Who is a refugee?

The term 'refugee' admits a variety of meanings, almost as many as the reasons 
that make people take the decision to leave their homes and seek for better conditions in 
another country, but from a purely international legal perspective the term has a more 
restrictive meaning.153

The point of departure is the CSR, which in its art. 1 states that:
“For the purposes of the present Convention, the term “refugee” shall apply to 
any person who: (…) As a result of events occurring before 1 January 1951 
and  owing  to  well-founded  fear  of  being  persecuted  for  reasons  of  race,  
religion,  nationality,  membership  of  a  particular  social  group  or  political 
opinion, is outside the country of his nationality and is unable or, owing to 
such fear, is unwilling to avail himself of the protection of that country; or  
who, not having a nationality and being outside the country of his former 
habitual residence as a result of such events, is unable or, owing to such fear, 
is unwilling to return to it.”154

One of the most important features of this definition is perhaps that it not only 
has been universally accepted but also has inspired many countries in defining what a 
refugee  is  in  their  domestic  legislations.155 But  this  definition  also  presents  some 
problems and challenges, like its too restrictive scope, which have been worked out 
through different mechanisms.

When looking at the definition, the issue of temporal applicability arises because 
it refers to 'events occurring before 1 January 1951'. Indeed, the political intention of the 
convention drafters, in the context of the cold war, was to provide communist countries' 
dissidents a way to the West.156 This problem was definitely solved in the 1967 Protocol 
and since then there are no temporal or geographical limitations.157

The refugee definition has also been broadened by regional instruments, such as 
the OAU Convention,  which makes a reference to “external aggression,  occupation, 
foreign domination or events (…) disturbing public order”158 as other motives, apart 
from those  of  the  CSR,  the  1984  Cartagena  Declaration  on  Refugees,  referring  to 
“generalized violence, foreign aggression, internal conflicts, massive violation of human 
rights and other circumstances which have seriously disturbed public order”,159 and at 
the European level, the 'subsidiary protection' provided by the 2004 EU Qualification 

153Goodwin-Gill, G., McAdam, J., The Refugee in International Law, Third Edition, Oxford University 
Press Inc., New York, 2007, p. 15 [hereinafter Goodwin-Gill, The Refugee in International Law].

154CSR, art. 1) A (consulted 24 July 2012).
155Nicholson, Refugee Rights and Realities, p. 13.
156Goodwin-Gill, G., Asylum: the law and politics of change, Stichting Bijzondere Leerstoel Asielrecht, 

Amsterdam, 1994, pp. 21, 22 [hereinafter Goodwin-Gill, Asylum].
157Lomba, S., The right to seek refugee status in the European Union, Intersentia, Antwerp, 2004, p. 3 

[hereinafter Lomba, The right so seek refugee status in the EU].
158The 1969 Convention Governing the Specific Aspects of Refugee Problems in Africa ("OAU 

Convention"), art. 1.2, at WWW <http://www.unhcr.org/refworld/docid/3ae6b36018.html> (consulted 
25 July 2012).

159The 1984 Cartagena Declaration on Refugees, para. III, 3, at WWW 
<http://www.unhcr.org/refworld/docid/3ae6b36ec.html> (consulted 25 July 2012). See also Tuitt,  
False images, p. 15.
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Directive, for those “who does not qualify as a refugee but (…) would face a real risk of 
suffering serious harm as defined in Article 15”.160

Also, the United Nations High Commissioner for Refugees, which is the UN 
agency  whose  principal  goals  are  “to  provide  international  protection  and  to  seek 
permanent solutions for the problem of refugees”161), provides in its statute for a broader 
definition of refugee that has no temporal or geographical limitations,162 as in the 1967 
Protocol. The dynamic character of the UNHCR should be noted since it is conditioned 
not  only  by  its  Statute  but  also  by  subsequent  mandates  contained  in  UNGA and 
ECOSOC resolutions,  extending  its  mandate  to  specific  group  of  refugees,163  like 
internally  displaced  people,  not  covered  by  the  CSR  nor  the  Protocol,  known  as 
'mandate refugees'.164

In order to achieve a more clear understanding of the definition provided by the 
Convention, first it is convenient to have a look at the rules of interpretation contained 
in  the  Vienna  Convention  on  the  Law  of  Treaties  (VCLT),  which  privileges  the 
'ordinary' meaning of the terms when looking for an accurate interpretation of a treaty.165 
But  a  too  strict  and narrow interpretation  that  does  not  take  into  consideration  the 
purpose of the Convention may lead to undesirable results.166

Therefore, the object and purpose of the convention should enlighten us in the 
task of interpreting and understanding the scope of the refugee definition provided by 
the Convention, which  is “to protect refugees and to assure them the widest possible 
exercise of their rights in the absence of effective national protection.”167

Recently, the UNHCR, on its Note on International Protection issued in 2001, 
maintained a broad conception of CSR definition, stating that

“with  increased  awareness  of  the  protection  needs  of  certain 
groups in society – including women, indigenous groups or those 
with  differing  sexual  orientation,  who  are  at  risk  –  the 
Convention has been the mechanism allowing protection to be 
provided to such groups who are forced to flee.(...) International 
human  rights  and  humanitarian  law  instruments  (…)  have 
become an increasingly important complement in this regard.”168

160Council Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the Qualification and 
Status of Third Country Nationals or Stateless Persons as Refugees or as Persons Who Otherwise 
Need International Protection and the Content of the Protection Granted, adopted by the Council of 
the European Union, art. 2 (e), at WWW <http://www.unhcr.org/refworld/docid/4157e75e4.html> 
(consulted 24 July 2012) [hereinafter Qualification Directive].

161Zieck, M., UNHCR's parallel universe: marking the contours of a problem, Vosiusspers UvA, 
Amsterdam, 2010, p. 7 [hereinafter Zieck, UNHCR's parallel universe].

162Goodwin-Gill, The Refugee in International Law, p. 21.
163Nicholson, Refugee Rights and Realities, pp. 154, 155.
164The 1992 Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 

Convention and the 1967 Protocol relating to the Status of Refugees, United Nations High 
Commissioner for Refugees, para. 16, at WWW 
<http://www.unhcr.org/refworld/docid/3ae6b3314.html> (consulted 26 July 2012) [hereinafter 
UNHCR Handbook].

165The 1969 Vienna Convention on the Law of Treaties, art. 31.1, at WWW 
<http://www.unhcr.org/refworld/docid/3ae6b3a10.html> (consulted 26 July 2012).

166Nicholson, Refugee Rights and Realities, p. 16.
167The 2001 Note on international protection, United Nations High Commissioner for Refugees, para. 8, 

at WWW <http://www.unhcr.org/refworld/docid/3bb1c6cc4.html> (consulted 2 August 2012).
168Ibid. Emphasis added.
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It is interesting the reference the UNHCR makes to Human Rights, since some 
scholars, by trying to adapt the convention to the new times, have even argued that any 
violation of human rights should amount to protection by the CSR, even outside the 
grounds of persecution mentioned in the Convention definition of refugee.169 However, 
one of the possible implication of these theories is that millions of people would be 
covered by the refugee protection, which is obviously not feasible in practical terms.170 

From  a  similar  perspective,  Hathaway  states  that  the  main  purpose  of  the 
Convention is  to  provide protection when universally recognized Human Rights  are 
violated and the state fails to prevent that violation.171 In this case, not all human rights 
would be included in the scope of the protection of the CSR. He also notes that “the 
basis for protection is the severity of the risk to human dignity”.172

These  positions  have  also  been  criticized  in  the  sense  that  certain  purposes 
(protection of human rights) are incorrectly inferred from the Convention and then used 
to mold the Convention to their criteria; besides, there is no reference to human rights in 
the  Convention  definition.173 It  would  have  been rather  easy for  the  drafters  of  the 
Convention to make an explicit reference to the Universal Declaration of Human Rights 
(UDHR) in the definition, but they did not did so.174

Nevertheless, there is one case in which undoubtedly Human Rights can help the 
refugee: when there is the risk that a human being would be subjected to torture the 
principle  of  non-refoulement  (prohibition  of  expulsion  or  return)  must  be  applied 
outside the Convention grounds of persecution,175 since the UNCAT, in its article 3.1, 
provides that

“No State Party shall expel, return ('refouler') or extradite a person to another 
State where there are substantial grounds for believing that he would be in 
danger of being subjected to torture.”176

This  principle  clearly  broadens  the  scope  of  the  protection  provided  by the 
Convention.177 What is more, despite the scholars criticism to consider Human Rights as 
a complement to Refugee Law, in some cases explicit reference is made by courts to 
several human rights instruments when assessing refugees claims.178

There  are  also  cases  that  strictly  speaking  are  not  easily  included  in  the 
definition of refugee, but here again the objectives and purposes of the Convention may 
allow us to be less strict through the establishment of a number of presumptions. This is 
the case, for instance, of certain victims of civil conflicts (though international refugee 

169Nicholson, Refugee Rights and Realities, pp. 29, 30.
170Ibid.
171Id. p. 31.
172Hathaway, J., Is refugee status really elitist? An answer to the ethical challenge, in: Carlier, J., and 

VanHeule, D., Europe and Refugees, a Challenge?, Kluwer Law International, The Hague, 1997, pp. 
79-81, p. 81 [hereinafter Hathaway, Is refugee status really elitist?].

173Nicholson, Refugee Rights and Realities, pp. 30, 31.
174Ibid.
175Id., pp. 31, 32.
176The 1984 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment UNCAT, art. 3.1, at WWW <http://www.unhcr.org/refworld/docid/3ae6b3a94.html> 
(consulted 27 July 2012).

177Nicholson, Refugee Rights and Realities, p. 33.
178Vanheule, D., A comparison of the judicial interpretations of the notion of refugee, in: Carlier, J., and 

VanHeule, D., Europe and Refugees, a Challenge?, Kluwer Law International, The Hague, 1997, pp. 
91-106, pp. 99, 100 [hereinafter Vanheule, A comparison].
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law was intended to be applicable during peacetime, in the last decades it is becoming 
quite certain that refugee protection is also needed during wartime179). If a party to the 
conflict starts targeting a specific group of population (children, etc.) belonging to a 
particular  ethnicity,  nationality  or  race,  persecutory  intent  should  be  presumed.180 
Besides, according to the UNHCR in its 1994 Note on International Protection, in cases 
of  civil  conflicts,  if  there  is  a  Convention  ground  for  persecution,  it  is  universally 
accepted that protection should be granted.181

As  a  conclusion,  despite  the  universal  acceptance  of  the  refugee  definition 
contained in the CSR, its sometimes too narrowed approach has created a need to come 
up with new formulas in order to provide an effective answer to the new realities and 
challenges, decades, which has been carried out by subsequent regional arrangements 
and the task of the UNHCR.

3.2 Well-founded fear or persecution

This  is  perhaps  the  element  of  the  refugee  definition  that  entails  more 
complexity. According to the UNHCR “there is no universally accepted definition of 
persecution”.182 Some scholars have tried to approach the concept by configuring it as a 
“threat to life, freedom of physical integrity”,183 which would also include, according to 
others,  psychological  and  even  economic  persecution,  in  cases  in  which  a  person's 
minimum  subsistence  is  threatened.184  But  in  general,  it  can  be  affirmed  that 
persecution is considered as such when the violation of human rights in connection with 
the  CSR  grounds  is  so  disproportional  or  discriminatory  that  human  dignity  is 
violated.185

It is important to differentiate persecution and prosecution since though many 
times  the  latter  can  amount  to  persecution,  it's  not  always  the  case.  Only  when  a 
criminal  law  is  applied  in  a  discriminatory  manner,  or  is  deemed  unreasonable 
according to democratic standards, or the penalty that it implies is disproportionate, it 
can be qualified as persecutory.186

In  the  EU,  the  legislator  has  tried  to  be  more  concise  and according  to  the 
Qualification Directive, acts of persecution must:

“(a)  be  sufficiently  serious  by  their  nature  or  repetition  as  to 
constitute a severe violation of basic human rights, in particular the 
rights from which derogation cannot be made under Article 15(2) of 
the European Convention for the Protection of Human Rights and 
Fundamental  Freedoms;  or  (b)  be  an  accumulation  of  various 
measures, including violations of human rights which is sufficiently 
severe as to affect an individual in a similar manner as mentioned in 
(a).”187

179Nicholson, Refugee Rights and Realities, p. 63.
180Id., pp. 34, 35.
181Id., p. 63.
182UNHCR Handbook, para. 51 (consulted 2 August 2012).
183Lomba, The right so seek refugee status in the EU, p. 50.
184Vanheule, A comparison, p. 98.
185Id., p. 99.
186 Goodwin-Gill, The Refugee in International Law, p. 103.
187Qualification Directive, art. 9 (consulted 7 August 2012).
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It is the risk of this persecution that constitutes the essence of the well-founded 
fear188,  which  can  be  analyzed  from  two  perspectives:  subjective  and  objective.189 
According to the UNHCR:

“To the element of fear – a state of mind and a subjective condition 
– is added the  qualification “well-founded”. This implies that it is 
not only the frame of mind of the person concerned that determines 
his refugee status, but that this frame of mind must be supported by 
an  objective  situation.  The  term  “well-founded  fear”  therefore 
contains a subjective and an objective element, and in determining 
whether well-founded fear exists, both elements must be taken into 
consideration.”190 

The  Highest  Courts  of  several  states,  have  confirmed  the  approach  of  the 
UNHCR.191 For instance, the Supreme Court of Canada  pointed out that

“(...)the crucial requirement for refugee status was that the person 
have “a well-founded fear of persecution”. He may as a subjective 
matter fear persecution if he is returned to his homeland but his fear 
must  be  assessed  objectively in  order  to  determine  if  there  is  a 
foundation for it.”192

It is clear that fear is the subjective perception of the refugee that his life or 
integrity would be in danger if returning to his country. But fear has to be objectified in 
order to be considered well-founded for asylum purposes. This objective basis can be 
assessed by examining the situation of the country, its human rights statistics, the own 
refugee's testimony, etc. so that it can be foreseen what could happen to him or her if 
returned back to his or her country.193

Regarding the risk required to consider a fear well-founded, Hathaway states 
that “a person is a Convention refugee only if she or he faces the genuine risk of serious 
harm (…). The basis for protection is the severity of the risk to human dignity, and the 
measure of that severity the standards that states themselves have codified (…).”194

It is possible that the asylum applicant has suffered persecution in the past, then 
a presumption of well-founded fear is created on his favor, presumption that can be 
removed if authorities manage to prove that circumstances in the country of origin have 
changed not existing therefore any risk for the applicant.195

However,  the  fact  that  an  asylum  seeker  has  not  suffered  any  previous 

188Boeles, P., Heijer, M., Lodder, G., and Wouters, K., Ius Communitatis, Intersentia, Antwerpen, 2007, 
p. 263 [hereinafter Boeles, Ius Communitatis].

189Vanheule, A comparison, p. 93.
190UNHCR Handbook, para. 38 (consulted 5 August 2012). 
191Nicholson, Refugee Rights and Realities, p. 14.
192Supreme Court of Canada, Kwiatkowsky v. Minister of Employment and Immigration, judgment, 21 

December 1982, p. 862, at WWW <http://scc.lexum.org/en/1982/1982scr2-856/1982scr2-856.html> 
(consulted 31 July 2012).

193 United Kingdom: House of Lords, R v. Secretary of State for the Home Department, Ex parte 
Sivakumaran and Conjoined Appeals (UN High Commissioner for Refugees Intervening), Judgment, 
16 December 1987, at WWW 
<http://www.unhcr.org/refworld/country,,GBR_HL,,LKA,,3ae6b67f40,0.html> (consulted 31 July 
2012).

194Hathaway, Is refugee status really elitist?, p. 81.
195O'Dwyer, P., A Well-Founded Fear of Having My Sexual Orientation Asylum Claim Heard in the 

Wrong Court, N.Y.L. Sch. L. Rev. (52) 2008, pp. 185-212, p. 191 [hereinafter O'Dwyer, A well-
founded fear].
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persecution does not mean that he can not obtain protection if he can prove either that 
individuals in similar circumstances are being persecuted or that persecution would be 
probable in his specific case.196 As the UNHCR notes, it is not required for the well-
founded fear to be appreciated that any persecution happened in the past since the word 
fear  also  refers  to  “those  who  wish  to  avoid  a  situation  entailing  the  risk  of 
persecution”.197

It's precisely in the case of future persecution that the difficulty in assessing the 
probability of that event to happen arises. In the case-law of a number of countries, 
courts  try to approach the concept of level of risk by means of expressions such as 
'reasonable likelihood', 'strong probability', 'real chance', and even in a quantitative and 
more detailed manner, requiring around a 10% of probability for a risk to be considered 
sufficient.198 Therefore it seems that a minimum risk of persecution can make a court 
appreciate a well-founded fear in a refugee's claim.

Admitting the importance of the objective element when assessing the issue of 
well-founded fear, it shouldn't be forgotten that the subjective element, how the asylum 
seeker perceives the threat and its reaction to it, is also fundamental. A consistent and 
coherent behavior of the asylum seeker with the fear that is claimed to suffer is required 
for his of her fear to be considered credible.199 According to the UNHCR Handbook, the 
personality of the applicant should also be examined, “since psychological reactions of 
different individuals may not be the same in identical conditions.”200 

Some authors have criticized this approach since this could lead to inequalities 
among  refugees  with  no  objective  justification.201 Being  this  argument  reasonable, 
perhaps what could cause inequalities is to treat equally those who are different. The 
purpose of refugee law is to protect those who are in need of protection, and the best 
way to do this is by assessing the specific claims in the most personalized possible 
manner.

To  conclude,  it  should  be  remarked  that  persecution  can  be  reinforced  by 
discrimination, which can be a good (though not  decisive) indicator of persecution.202 
That would be the case if an unjustified or disproportionate difference in the treatment is 
given to a certain category of persons compared to others in a similar situation. Even if 
applied  to  the  whole  group,  when  the  treatment  inflicted  is  too  severe  or 
disproportionate, it can be considered as persecution.203

3.3 Convention grounds

It is not enough that the asylum-seeker claims that he has a well-founded fear of 
being persecuted if  returning to his  or her country.  He or she must  be show a link 
between that fear and one of the grounds provided by the CSR.

It cannot be inferred from the travaux préparatoires of the Convention that the 

196Ibid.
197UNHCR Handbook, para. 45 (consulted 4 August 2012).
198Nicholson, Refugee Rights and Realities, pp. 42, 43.
199Ibid.
200UNHCR Handbook, para. 40 (consulted 2 August 2012).
201Tuitt, False images, p. 83.
202Nicholson, Refugee Rights and Realities, pp. 46, 47.
203Ibid.
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drafters' aim was to protect groups of people not included in article 1.204 This has been 
severely criticized by authors like Hathaway, because as he notes, it would be unfair that 
a person who  faces the same risk of being subjected to torture for a reason not included 
in the Convention, could not obtain the same protection as someone else who proves a 
nexus with the Convention grounds, since the consequences are the same.205

Besides, the world has changed since 1951, people are persecuted nowadays for 
reasons that could not have been envisaged by the convention drafters at that time, for 
instance, sexual orientation.

What  is  clear  is  that  the  purpose  of  the  Convention  is  to  outlaw  those 
persecutory acts motivated by a personal feature of the individual or his status,206 which 
can be internal, when it is the result of the refugee's activities (expressing his political 
opinion, for instance), or external: the victim has an unchangeable characteristic.207 This 
characteristic may be true or not, but what counts is that the persecutor (the state or third 
agents) attributes it to the individual.208

3.3.1 Race

In order to understand what racial discrimination is, the 1965 Convention on the 
Elimination of All Forms of Racial Discrimination should be checked, which defines it 
as

“any distinction, exclusion, restriction or preference based on race, 
colour, descent, or national or ethnic origin which has the purpose or 
effect  of  nullifying  or  impairing  the  recognition,  enjoyment  or 
exercise,  on  an  equal  footing,  of  human  rights  and  fundamental 
freedoms  in  the  political,  economic,  social,  cultural  or  any  other 
field of public life.”209

However, case law shows that racial discrimination does not always amount to 
persecution in the sense of the CSR, it must be analyzed on a case-by-case basis and 
only when rights affecting human dignity are compromised.210

3.3.2 Religion

The right to freedom of religion is universally protected: the ICCPR, in its article 
18,  recognizes the “freedom of thought,  conscience and religion”,211 and the UDHR 
states that

“Everyone  has  the  right  to  freedom  of  thought,  conscience  and 
religion; this right includes freedom to change his religion or belief, 

204Tuitt, False images, p. 18.
205Hathaway, Is refugee status really elitist?, p. 84.
206Nicholson, Refugee Rights and Realities, pp. 21, 22.
207Id., p. 49.
208Ibid.
209The 1965 International Convention on the Elimination of All Forms of Racial Discrimination, UN 

General Assembly, art. 1, at <http://www.unhcr.org/refworld/docid/3ae6b3940.html> (consulted 2 
August 2012). 

210Lomba, The right so seek refugee status in the EU, p. 53.
211The 1966 International Covenant on Civil and Political Rights, UN General Assembly, art. 18, at 

<http://www.unhcr.org/refworld/docid/3ae6b3aa0.html> (consulted 2 August 2012) [hereinafter 
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and freedom, either alone or in community with others and in public 
or private,  to manifest  his religion or belief in teaching, practice, 
worship and observance.”212

According  to  this  definition,  religion  refers  not  only  to  the  big  monotheist 
religions  in  the  world  but  also  to  all  kind  of  beliefs  in  general,  religious-based, 
philosophical or spiritual, including atheism.213 The right also includes the prohibition of 
forcing someone to embrace any particular belief.214

As the UNHCR points out, persecution of homosexuality may be related to this 
Convention ground “where the attitude of religious authorities towards LGBT people is 
hostile or discriminatory or where being LGBT is seen as an affront to religious beliefs 
in a given society.”215

3.3.3 Nationality

As Goodwin-Gill notes, this is a bit  confusing category,  because if would be 
strange that state's authorities persecutes their own nationals.216 On the other hand, if 
they belong  to  other  nationalities,  they would  enjoy their  own state's  protection  so 
apparently  the  refugee  status  seems  to  be  out  of  place  here  unless  the  concept  of 
nationality  is  broadened  by  including  certain  ethnic,  religious,  cultural,  linguistic 
minorities, and of course, stateless persons.217

Also, the ICCPR states that
“In those States in which ethnic, religious or linguistic minorities 
exist, persons belonging to such minorities shall not be denied the 
right, in community with the other members of their group, to enjoy 
their own culture, to profess and practise their own religion, or to 
use their own language.”218

Therefore, this concept is relatively indeterminate and contains elements from 
the previous grounds.

3.3.4 Political opinion

The purpose of the Convention is to protect individual's freedoms of conscience 
and expression, and to prevent any kind of punishment because of expressing a political 
position,  except  of  course  in  cases  involving  a  criminal  conduct  (conspiracy,  for 
instance).219 This  opinion  can  be  expressed  in  many  diverse  ways:  publications, 
demonstrations,  speeches,  etc.220 The  term political  should  be  understood in  a  wide 
sense,  including not also opinions about a particular government or regime but also 

212The 1948 Universal Declaration of Human Rights, art. 18, at 
<http://www.unhcr.org/refworld/docid/3ae6b3712c.ht  ml  > (consulted 2 August 2012) [hereinafter 
UDHR]. 
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216Goodwin-Gill, The Refugee in International Law, pp. 72, 73.
217Ibid.
218ICCPR, art. 27 (consulted 2 August 2012). 
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about society or any other public issue,221 such us sexual orientation.222

This freedom is broadly recognized in international law. The UDHR provides 
that

“Everyone has the right to freedom of opinion and expression; this right 
includes freedom to hold opinions without interference and to seek, receive 
and  impart  information  and  ideas  through  any media  and  regardless  of 
frontiers.”223

In the same line, the ICCPR states that “Everyone shall have the right to hold 
opinions without interference”.224

It  seems  clear  that  the  Refugee  Convention  aims  to  protect  the  freedom of 
political expression, but regarding actions (which on the other had are the external and 
factual manifestation of a political position), such as refusal to serve in the military, it is 
not that straightforward.

In  this  regard  the  ruling  of  the  ECtHR in  Thlimmenos  v.  Greece  should  be 
mentioned. In this case a Jehovah's Witness refused to wear the military uniform and as 
a consequence he was not considered eligible for a job position, which the Court found 
discriminatory, also stating that the Greek government should have to offer a reasonable 
alternative on ground of his particular beliefs.225

However, in other cases, when the applicant seeks asylum because he refuses to 
participate in internationally recognized military illegal operations, protection has been 
generally granted.226

As already shown, one of the intentions that the Convention drafters had in mind 
was to attract those political dissidents who were willing to escape from communist 
countries. But it is more than 20 years since the Soviet Union and its block collapsed 
and a tendency towards a more restrictive asylum policy began already in the 80s, when 
states started to realize that their capacity to grant asylum was limited.227

New alliances and global strategies have emerged and for dissidents of certain 
regimes favored by Western nations  it  is  becoming more and more complicated for 
refugees to get asylum with basis on their political activism due to all kind of pressures 
exercised  by  those  regimes.228 For  instance,  under  the  pretext  of  the  fight  against 
terrorism, France deported in the 90s a number of Algerian activists due to what could 
be considered as a policy of co-operation with the Algerian government, and the same 
happened to Kurdish groups in Europe, due to Turkey's pressure.229

What it is clear is that not all political opinions are worthy of protection and not 
in  all  circumstances.  In  this  regard,  the  Spanish  Audiencia  Nacional  did  not  grant 
asylum  protection  in  1993  to  an  Austrian  citizen  who  claimed  that  he  would  be 
prosecuted in Austria because of his revisionist theories. The Spanish court considered 

221Boeles, Ius Communitatis, p. 270.
222UNHCRGN, para. 30 (consulted 27 August 2012).
223UDHR, art. 19 (consulted 28 July 2012). 
224ICCPR, art. 19 (consulted 2 August 2012). 
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that the Austrian judicial system offered him enough guarantees for a fair procedure, 
including access to the ECtHR.230

To conclude, it must be stressed that more than the real political opinion that the 
individual  holds,  what  should  count  in  order  to  grant  asylum  protection  is  the 
persecutor's perception.231 False statements or just a wrong information may lead the 
persecutor to believe that somebody holds a certain political position which turns the 
latter into a target. In this case, protection should also be granted.

3.3.5 Particular social group

From all the grounds provided by the CSR, 'a particular social group' is the most 
relevant  one  for  the  purpose  of  granting  asylum  to  homosexuals,  though  the  path 
towards their recognition as conforming a social group has not been an easy job, as will 
be shown in the next chapter. 

The  meaning  of  social  group  in  the  sense  of  the  CSR is  rather  vague  and 
obscure.  The  UNHCR Handbook  approaches  the  issue  by  defining  social  group  as 
“persons of similar background, habits or social status”,232 but this definition is not quite 
detailed,  since it does not contain  enough criteria to determine  whether, for instance, 
sexual orientation could be comprised in this category.

It  was  necessary  to  wait  to  the  work  of  judges  to  see  a  more  elaborated 
definition:  in  Matter  of  Acosta,  the  United  States Board  of  Immigration  set  up 
commonly agreed criteria to determine the existence of a social group. Individuals must 
share

“something that  either  is  beyond the  power  of  an  individual  to 
change or that is so fundamental to his identity or conscience that it 
ought not be required to be changed. By construing "persecution 
on  account  of  membership  in  a  particular  social  group"  in  this 
manner,  we  preserve  the  concept  that  refuge  is  restricted  to 
individuals  who are either  unable by their  own actions,  or  as  a 
matter of conscience should not be required, to avoid persecution.” 
233

In this decision it was also stated that this characteristic may be “derived from a 
shared  past  experience”,234 and  some scholars  have  concluded that  also  a  voluntary 
associational relationship implies the existence of a particular social group.235

The most important element of this decision is the reference to a fundamental 
characteristic of the individual as one of the possible basis to establish a social group 
category. Courts will employ this argumentation in order to extend asylum protection to 
homosexuals  by  considering  homosexuality  as  an  immanent  characteristic  of  the 
personality  that,  therefore,  cannot  be  voluntarily  changed.236 This  approach  can  be 
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considered as coherent with the Convention's purpose and object, which is to provide 
protection when the state is not able or willing to do it.237

Moreover,  in order to comply with this  purpose,  the concept of social  group 
should be interpreted in the broadest possible way.238 It is important not to forget the 
moment at which the CSR was drafted: times dominated by a patriarchal and sexist 
social model, not being foreseeable the application of the concept of social group with 
criteria based on gender,239 or sexual orientation.

Some  steps  have  been  done  in  this  regard.  For  instance,  the  Executive 
Committee of  UNHCR recommended in 1991 to  consider  women persecuted under 
certain circumstances as a social group,240 something that the UNHCR also did more 
recently in relation to homosexuals.241 

Countries like Canada have opted for a liberal approach. In Canada v Ward, the 
Supreme Court of Canada set up three possible categories constituting a social group:

“1)groups  defined  by  an  innate  or  unchangeable  characteristic; 
2)groups  whose  members  voluntarily  associate  for  reasons  so 
fundamental to their human dignity that they should not be forced 
to forsake the association; and 3)groups associated by a former 
voluntary status, unalterable due to its historical permanence.”242

Apart of providing a well-structured definition of the social group category, an 
over-riding statement was made by the Court by including homosexuals into the first 
category.243 This  judgment  and other  decisions  will  be  further  analyzed in  the  next 
chapter.

To conclude, even though recognizing the importance of the parameters set up 
by the doctrine and jurisprudence, like unalterable characteristics, voluntary association 
or  past  experiences,  it  is  also  important  to  remark  that  as  Goodwin-Gill  notes,  the 
perception of others, for instance, the state authorities, should be also a valid reference 
to assess if a social group is considered as such.244 It is also important to consider the 
subjective  persecutor's  intent  of  targeting  a  specific  group  of  population  even  for 
apparently irrational reasons.

3.4 Agents of persecution

In this section it is important to analyze to what extent persecution by actors not 
acting on behalf of the state can be considered persecution. At the time of the CSR, it  
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was  deemed that  only  the  state  could  be  the  persecutor,245 and  some  states  took 
advantage of this restrictive interpretation in order to limit the number of refugees flying 
from internal conflict situations.246

But  the  world  has  changed  since  then  and  according  to  the  spirit  of  the 
convention, agents of persecution can be either the state and third parties,247 as noted by 
the UNHCR:

“Persecution is normally related to action by the authorities of a country. 
It may also emanate from sections of the population that do not respect 
the standards established by the laws of the country concerned. A case in 
point may be religious intolerance, amounting to persecution, in a country 
otherwise secular, but where sizeable fractions of  the population do not 
respect  the  religious  beliefs  of  their  neighbours.  Where  serious 
discriminatory  or  other  offensive  acts  are  committed  by  the  local 
populace,  they can be considered as persecution if they are knowingly 
tolerated by the authorities, or if the authorities refuse, or prove unable, to 
offer effective protection.”248

Of course, in the latter case, the problem arises when trying to assess the degree 
of responsibility of the state. In this sense, a first option is to consider that toleration or 
encouragement by the sate is required, which matches the position of the EU in 1996. A 
more  broad position  only requires  failure  of  the  state  to  offer  protection.249 This  is 
coherent  with  the  purpose  of  the  Convention,  which  seeks  to  provide  protection 
subsidiarily when the national state is unable to do so.250

At this point it is important to remark that it is a duty of the individual, in cases 
of  persecution  by non-state  actors,  to  try to  obtain  protection  from the  state  before 
taking  further  steps,  unless  there  is  evidence  of  the  impossibility  of  that  option.251 
Refugee law's main purpose is not to examine whether a state is doing well in its task of 
protecting their citizens but to provide protection to people who are devoid of the state's 
protection because it is the state itself that exercises the persecution or because it is 
unable to stop the other different actors.252

Therefore, the identity of the agent of persecution is not relevant to the effect of 
granting protection to a refugee. The crucial element is the impossibility to obtain the 
state protection. This was confirmed by the Supreme Court of Canada in  Canada v.  
Ward when it stated that

“International  refugee law was formulated to serve as  a back-up to the 
protection owed a national by his or her state. It was meant to come into 
play only in situations where that protection is unavailable (...)”253

One of the most controversial issues is related to civil conflicts where there is 
absence of authority and there is no effective control of the territory by any party of the 
conflict. Here the more protective role of the UNHCR compared to other instances, as 

245White, J., Introduction: Fear of Persecution, in: White, J., and Marsella, A. (eds.), Fear of 
persecution: global human rights, international law and human well-being, Lexington Books, 
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the  EU,  can  be  appreciated. Whilst  the  latter  had  a  more  restrictive  interpretation 
reflected in the Join Position of 1996, not considering persecution those acts committed 
by  groups  unlinked  to  the  state  and  uncontrolled  by  it,  the  former  maintained  the 
opposite, that those acts constitute persecution according to the CSR.254

To conclude, despite the initial position of considering the state the only possible 
agent of persecution, now a refugee can get asylum protection because of persecution by 
non-state actors, a possibility that, in the case of homosexual asylum-seekers, is very 
welcome since rejection of homosexuals by their own family may also happen. 

3.5 State protection

The  state  is  both  the  source  of  sorrow  for  refugees  but  at  the  same  their 
salvation, for it is the lack of state protection that forces people to fly away but it is also  
the protection of the asylum state that can avoid their returning and facing an uncertain 
fate.255 Indeed, according to the UNHCR, it is the absence of effective state protection 
that triggers the possibility to obtain refugee status, regardless the implication of state 
authorities in the persecutory acts,256 since this lack or protection can be due either to 
incapability of the state to exercise its authority or to an active role of the state.257

On the other hand, the asylum state may also deny protection, and then, refugee 
law becomes a non functional system since all states fail  to fulfill their  obligations: 
either to protect their own citizens or to grant asylum to refugees.258

There are some basic duties that states should comply with when dealing with 
refugees: obligations in relation to their admission and further treatment, the principle of 
non-refoulement and not create massive influx of refugees.259

One may wonder whether all  access requirements for refugees that states are 
implementing  with  more  and  more  intensity,  including  the  concept  of  a  third  safe 
country as a justification to deny asylum and limit the refugee's choice of country of 
asylum, is an erosion of the refugee's right to obtain protection and state's duty to grant 
it.260 It is true that there is no disposition in the CSR that explicitly supports a right of  
choice for the asylum seeker, but the Conclusion no. 15 of the EXCOM  recommended 
to take into account the wishes of the asylum seeker.261

What is clear is that the state, before deporting a refugee, always has to assess if 
in that third country there is a chance of persecution, therefore violating the principle of 
non-refoulement, or even if this principle might be violated indirectly, when there is a 
chance that the other country would return the refugee to a territory where he could be 
at risk of persecution.262 Also, it has to make sure that the refugee is allowed to stay 
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there and that some minimum human rights standards are complied with,263 though these 
latter requirements are only valid regarding first countries of asylum.264 It is precisely in 
this case, when a person has already obtained a permission to stay there as a refugee, 
that the protection against non-refoulement can be presumed.265

In this sense, though it is true that refugees are entitled to get asylum when there 
is  not an effective protection by the national authorities,  this increasing reticence of 
asylum countries to grant asylum has led the UNHCR to take a more active role in 
trying to prevent mass influx of refugees by working on protecting them in the countries 
of origin, adducing their right to remain in their countries.266

However, this role performed by the UNHCR is regarded with a certain degree 
of suspicion by some: it  should not be forgotten that the most important element is 
people's safety, and if this cannot be effectively guaranteed then no obstacles should be 
put to their right to seek refuge in a country where they can find that safety.267 Besides, 
this humanitarian function developed by the UNHCR in the context of conflicts such as 
the ex-Yugoslavia or in the region of the Great Lakes proved to be a failure due to the  
lack of resources and preparation, among others, and in some cases even hindered the 
possibilities of people to fly way from the horror of war.268

Some scholars, like Hathaway, who, convinced that states cannot be the solution 
to the problem, since they are at the same time its cause,  propose the creation of a 
supranational supervisory organization.269

To conclude, it is important in order to reinforce the position of the refugee to 
establish a refugee status presumption: until the state decides whether or not he or she is 
eligible for asylum protection, the asylum seeker should enjoy almost the same rights as 
a refugee, something that is coherent with the declarative nature of the recognition of 
the status of refugee.270 And even when the state decides to remove him or her to a safe 
third  country,  it  has  to  act  presuming  in  all  time  the  refugee  status  and  therefore 
providing him or her a refugee treatment and of course, making sure that the removal 
will not violate the non-refoulement principle.271

3.6 Refugee sur place

This term refers to the situation in which a person has already left his country 
and it  is  in  the new country of  residence  where  he starts  fearing that  he would be 
persecuted if  returning to his country.  This new fear can be due to a change of the 

263Conclusion No. 58: Problem of refugees and asylum-seekers who move in an irregular manner from a 
country in which they had already found protection, Executive Committee on the International 
Protection of Refugees, 1989, para. f (ii), at WWW <http://www.google.es/url?
sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CFgQFjAA&url=http%3A%2F
%2Fwww.unhcr.org%2Frefworld%2Fpdfid%2F4b28bf1f2.pdf&ei=QSoYUKSJOc-p0AX5-
4HYDg&usg=AFQjCNHD0h4LX5I7TfbzPm6PUuXfAsCIaQ> (consulted 31 July 2012).
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situation  of  his  country  of  origin  (a  revolution,  for  instance)  or  to  the  subsequent 
behavior of that person, behavior that can put him at risk of persecution.272 For instance, 
regarding political opinion it is not required that it had been expressed already, as the 
UNHCR notes:

“Due  to  the  strength  of  his  convictions,  however,  it  may  be 
reasonable  to  assume  that  his  opinions  will  sooner  or  later  find 
expression and that the applicant will, as a result, come into conflict 
with the authorities.”273

In  these  cases,  as  recommended  by the  UNHCR,  “regard  should  be  had  in 
particular to whether such actions may have come to the notice of the authorities of the 
person's country of origin and how they are likely to be viewed by those authorities.”274

However, to recognize refugee status with a basis on an ulterior behavior of the 
individual may be quite problematic, since there is a chance that a person can behave in 
some manner with the sole purpose of getting asylum. Continuing with the example of 
protection based on political  opinion grounds,  the issue here is  to  what  extent their 
behavior  (political  opposition,  demonstrations,  etc.)  is  completely  sincere  or  their 
intention is to build a case for their claim in order to obtain asylum protection.275

This has been discussed in different cases before the British Courts and it was 
deemed necessary to set  up a 'reasonableness test'  to assess case by case whether a 
political activity constitutes a basis for granting asylum.276 In this respect, it has been 
considered that the asylum seeker should show a reasonable behavior which means, for 
instance, that he tries to preserve his or her identity in public demonstrations, also when 
publishing writings... It seems that Courts demand evidence that they have maintained a 
low-profile.277

In  the  European context,  the  Qualification  Directive,  though  recognizing  the 
possibility of being a refugee sur place, seems to be a bit cautious and even suspicious, 
establishing  the  possibility  that  a  member  state  denies  asylum  protection  if  the 
circumstances  which  sustain  the  claim  were  consciously  provoked  by  the  asylum 
seeker.278

However, it should be reminded that establishing too many cautions is not in line 
with the spirit  of the CSR, since the Convention only requires a well-founded fear, 
irrespective of how the risk is generated.279

3.7 Proof and credibility

Credibility is sometimes all the refugee has in order to make his asylum claim 
accepted.  That  is  why  its  assessment  becomes  fundamental  at  the  first  instances, 
especially  in  a  context  of  a  trend  towards  more  accelerated  procedures  and  fewer 
possibilities of review.280
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When assessing  the  credibility  of  the  asylum seeker's  claim what  should  be 
checked is possible internal and external inconsistencies, incoherences, temporal gaps, 
in the story presented by the individual, but contextualizing them within the particular 
situation of the country, an objective reference that can provide to authorities a more 
accurate criteria in the assessment process.281

The  burden  of  proof  is  shared:  it  is  evident  that  the  asylum-seeker  has  the 
obligation  to  provide  a  coherent  and  credible  personal  story,  documentation  that 
supports  his  claim  (though  it  is  not  very  common  for  refugees  to  bring  any 
documentation  at  all),  and  in  general  all  relevant  information  that  can  support  his 
story.282  However, the special nature of asylum confers part of the responsibility of the 
proof to the authorities, examining both the claim of the asylum seeker and the situation 
of  the  country  of  origin,  with  the  help  of  experts,  NGOs,  etc.283 In  this  sense,  the 
UNHCR states that

“(...) the burden of proof lies on the person submitting a claim. (…) In 
most cases a person fleeing from persecution will have arrived with the 
barest  necessities  and  very  frequently  even  without  personal 
documents. Thus, while the burden of proof in principle rests on the 
applicant,  the duty to ascertain and evaluate all  the relevant facts is  
shared between the applicant and the examiner.”284

Sometimes, there are aspects of the claim that cannot be proved, but if the story 
is  sufficiently  credible,  the  applicant  should  be  given  the  benefit  of  the  doubt;285 
moreover,  authorities  must  give  him the  opportunity during  the  process  to  add any 
comments or documents deemed relevant for his cause.286

Besides, it  cannot be expected, for instance, in cases were the individual has 
been subjected to torture, that he or she provides a totally coherent story due to the 
trauma, as recognized in Kisoki v Sweden.287 In this sense, the level of proof required in 
cases  of  serious  human  rights  violations  should  be  minimal.288 In  general,  national 
courts  have  realized  the  necessity  of  a  lower  standard  by demanding a  “reasonable 
likelihood”,289 which seems coherent with what the UNHCR demands:

“In general, the applicant's fear should be considered well-founded if he 
can  establish,  to  a  reasonable  degree,  that  his  continued  stay in  his 
country of origin has become intolerable to him for the reasons stated in 
the  definition,  or  would  for  the  same  reasons  be  intolerable  if  he 
returned there.”290

But in the end, there can be no clear guidelines on the issue of how to assess an 
individual's credibility, there could be a case that one person provides a very coherent 
and consistent story but is actually lying, and also the opposite, that a person in a real 
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need of protection but is not able to provide a coherent story.291 And this is quite logical 
since authorities are dealing with human beings, with all the subjective complexities 
that it  implies, specially here, in refugee situations, in which they have to deal with 
people  coming  from  all  possible  backgrounds,  cultures,  verbal  and  non-verbal 
languages, but most importantly, with their personal and untransferable life experiences, 
which make them unique but at the same time put them in a very fragile position, in a 
serious  need  of  comprehension,  professional  and  cautious  approach  by  refuge 
authorities.

291Boeles, Ius Communitatis, p. 313.
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Chapter 4 Homosexuality as a ground for refugee status

4.1 Well-founded fear of persecution

Goodwin-Gill,  by  defining  persecution,  also  includes  “any  oppression, 
discrimination or harassment of a person in his or her private, home, or family life”,292 
which is coherent with this author's liberal approach. Cases of persecution because of 
the refugee's sexual orientation could be included from this perspective.

The UNHCRGN presents  the  circumstances  that  can  amount  to  persecution: 
“serious human rights violations, including a threat to life or freedom, as well as other 
kinds of serious harm”,293 “physical and sexual violence, extended periods of detention, 
medical  abuse,  threat  of  execution  and  honour  killing”,294 “community  pressure” 
requiring homosexuals “to marry persons of the opposite sex”,295 or even

“lesser  forms  of  physical  and  psychological  harm,  including  harassment, 
threats  of  harm,  vilification,  intimidation,  and  psychological  violence  (…) 
depending on the individual circumstances of the case and the impact on the 
particular applicant.”296

In the UNHCRGN it is also acknowledged that “being compelled to forsake or 
conceal  one’s  sexual  orientation  and  gender  identity,  where  this  is  instigated  or 
condoned  by  the  State,  may  amount  to  persecution.”297 This  remark  made  by  the 
UNHCR  is  very important,  since one may wonder  how it  is  possible  to  distinguish 
between  homosexual  status  and  homosexual  activity  without  undermining  the 
individual's right to a complete private life. Asking a human being who is homosexual 
not to exteriorize his identity against his will in order to remain safe, does not seem 
reasonable.

As  it  will  be  shown  later,  the  most  recent  jurisprudence  is  rejecting  the 
differentiation between external behavior and sexual orientation, since denying a person 
the possibility to exteriorize his sexuality amounts to denying his or her own sexual 
identity. However, this has not been an easy path: the English High Court ruled in one 
occasion that if the applicant had lived freely a discrete sexual life, no well-founded fear 
of  future  persecution  if  returning  could  be  appreciated.298 In  this  case  it  should  be 
assessed whether that willfulness was completely sincere or motivated by fear that his 
condition could be uncovered.

Another  question  is  if  the  mere  existence  of  a  legislation  criminalizing 
homosexual practice would amount in itself to persecution. According to case-law this 
does  not  seem the  case,  especially  taking  into  account  that  most  states'  legislation 
contains criminal dispositions against homosexuals.299 But as Goodwin-Gill maintains, 
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when  the  law  is  disproportionate,  unreasonable  and  in  itself  discriminatory,300 
prosecution can amount to persecution, as it would be the case of a law that criminalizes 
“consensual, private same-sex sexual activities”.301

Moreover, what about laws criminalizing public demonstration of affection by 
same-sex couples? It appears to be rather excessive according to minimum human rights 
standards. However, it does not seem so, according to the Australian Federal Court. In 
Minister for Immigration & Multicultural Affairs v Gui, the applicant, a Chinese citizen, 
was  punished  for  kissing  in  public  with  another  man,302 but  it  did  not  amount  to 
persecution,  according  to  the  court,  since  the  punishment  was  coherent  with  the 
traditional cultural norms in China. As the Court stated: “What precipitated the police 
action was not Mr Gui's membership of a social group but his conduct in a public place 
(…).”303

It  was  argued  in  one  case  by the  Australian  Federal  Court  that  a  discretion 
requirement to homosexuals would not amount to persecution in countries like Iran, in 
which everybody, gay or straight, has to be discrete in sexual matters.304 But as Walker 
notes, this assertion does not take into account all possible ways in which heterosexual 
population are allowed to express their sexuality, such us living together openly as a 
married couple of even just the possibility of doing so, things that are denied to  the 
homosexual population.305

Regarding the intensity of persecution, as Hathaway states, serious harm must 
happen for persecution to  be appreciated.306 Of  course,  it  does  not  mean that  a  gay 
asylum seeker cannot get protection unless something really serious occurs to him or 
her. The correct approach would be to examine if an accumulation of circumstances can 
tantamount to serious harm.307 As the UNHCR states:

“In addition, an applicant may have been subjected to various measures 
not  in  themselves  amounting  to  persecution  (e.g.  discrimination  in 
different forms), in some cases combined with other adverse factors (e.g. 
general  atmosphere  of  insecurity  in  the  country  of  origin).  In  such 
situations, the various elements involved may,  if taken together, produce 
an effect on the mind of the applicant that can reasonably justify a claim 
to well-founded fear of persecution on “cumulative grounds”.”308

The reference to discrimination made by the UNHCR leads us to wonder if all  
kind of discrimination can amount to persecution, especially regarding homosexuals, 
since discrimination against them is happening everyday even in countries with the most 
advanced legislation. In this sense, it has been sustained that discrimination should be 
required  to  have  “consequences  of  a  substantially  prejudicial  nature  for  the  person 
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concerned, e.g. serious restrictions on his right to earn his livelihood, (...)”309, similarly 
to what can be read in the UNHCRGN: 

“Discriminatory measures (…) will amount to persecution where (...), 
individually or  cumulatively,  lead  to  consequences  of  a  substantially 
prejudicial nature for the person concerned. This may be the case, for 
instance,  where  a  LGBT  person  is  consistently  denied  access  to 
normally  available  services,  be  they  in  his  or  her  private  life  or 
workplace, such as education, welfare, health, and the judiciary.”310

In this regard,  according to Australian courts criteria, a homosexual could be 
granted asylum if he or she shows that a governmental employment was denied to him 
or her because of his or her sexual orientation.311

Nevertheless, when discrimination is not that serious, the UNHCR insists that all 
circumstances have to be taken into account.312 But clearly, all these aspects have to be 
examined on a case-by-case basis, since the words and expressions used by the UNHCR 
(adverse factors, reasonably) are vague enough to make subjective considerations by the 
adjudicator  to be decisive.  Moreover,  as LaViolette points out,  the UNCHR fails  to 
provide a clear guidance “on how to determine the distinction between discrimination 
and persecution”.313

Sometimes homosexuals are  involuntary subjected to treatments in order to try 
to cure  their  homosexuality.  According  to  case-law,  they  constitute  serious  harm 
amounting to persecution. In the United States, in Pitcherskaia v. INS (1997) a Russian 
lesbian fled to the USA after being subjected to therapy sessions by the militia (a sort of 
policy force314) to try to cure her homosexuality. Neither the Immigration Judge (IJ) nor 
the  Board of Immigration Appeals (BIA) admitted her claim arguing that the militia's 
intentions were to cure her.

Finally,  the  Ninth  Circuit  Court  of  Appeals considered that  indeed,  there  was 
persecution,  not  on  account  of  specific  homosexual  acts  but  on  account of her 
homosexual condition since the treatment was intended to change that condition,315 and 
it  was  persecution  from an  objective  point  of  view,  because  of  the  harm suffered, 
regardless the subjective intention of the persecutors:

“This definition of persecution is objective,  in that it  turns not on the 
subjective intent of the persecutor but rather on what a reasonable person 
would  deem "offensive."  That  the  persecutor  inflicts  the  suffering  or 
harm in an attempt (…) to "cure" his victim, or to "save his soul" is  
irrelevant. Persecution by any other name remains persecution.”316

To assess  how well  founded an  asylum-seeker's  fear  is,  is  not  an easy task. 
Actually, it has been controversial the way some courts have dealt with the issue. For 
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instance,  in  R. v Secretary of State for the Home Department ex parte Zia Mehmet  
Binbasi (1989), about a Turkish Cypriot who claimed that if returned to his country he 
would be prosecuted because homosexual acts were criminalized, the Court found that 
the probability of being persecuted did not reach the  Convention threshold since

“it is clear that in Cyprus there is no discrimination against homosexuals 
who  are  not  active.  So  for  there  to  be  a  well-founded  fear  of  being 
persecuted,  the  social  group  would  have  to  be  restricted  to  active 
homosexuals.”317

At first sight, the solution proposed by the Court is quite simple: go to your 
country and behave yourself, do not engage in homosexual activities and therefore you 
will not have to fear acts of persecution. One may wonder to what extent it is humane to 
ask another human being to have a double life, maintaining same-sex relations in total 
secret (assuming that secret can be kept forever).318

Other  judicial  decisions  stayed  in  the  same  line  of  reasoning,  the  applicant 
should have been more careful on his behavior, even recriminating in one case that the 
asylum seeker had 'flaunted' his homosexuality.319 These positions do not seem to be in 
total harmony with article 8 of the ECHR, which protects the private and family life.320 
Besides, this line of reasoning, relatively speaking, is similar to say that a woman victim 
of a rape deserved it because of the way she was wearing or behaving. Both things have 
in common a long-lasting and not yet gone sexist and homophobic conception of reality 
that still persists in the minds of certain adjudicators.

What is clear in most cases of gay asylum seekers, especially regarding certain 
Islamic criminal codes, is the disproportionate character of the punishments applied to 
homosexuals,  which  would  exclude  the  application  of  the  general  principle  that 
prosecution does not amount to persecution.321 Moreover, in several cases the ECtHR 
stated that the mere criminal prosecution violated the ECHR.322

Another important aspect is to what extent a past harm is determinant in order to 
get asylum protection. As the UNHCR notes, many homosexuals fear to be open about 
their  sexuality,  and consequently  “they  often  have  limited  evidence  to  establish  their 
LGBT identity or may not be able to demonstrate past persecution”323.

According to the  jurisprudence  of  the  United  States,  it  seems that  only past 
severe harm is  a  guarantee of being considered to have a well-founded fear of future 
persecution324. In this sense, there are some strategies that lawyers could use to increase 
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the chances of their clients: for instance, insisting in qualifying any harm suffered in the 
past  as  persecution,  emphasizing  any possible  trauma  happened  in  their  childhood, 
which  is  quite  common  by  the  way  in  countries  with  high  levels  of  social 
homophobia.325 Also,  to  remark  the  seriousness  of  'small'  but  continuously repeated 
incidents  like  humiliations,  degrading  actions,  etc.  could  help  to  be  regarded  as 
persecuted.326

 In this regard, it was said in general that there is a presumption of well-founded 
fear when the asylum applicant has suffered persecution in the past, a presumption that 
can be removed if circumstances in the country of origin change. However, in cases of 
gay asylum seekers, this concept of change of conditions in the country of origin should 
be carefully managed, since political changes are not the same as social changes. It may 
happen that a new majority in the parliament or in the government shows more political 
sensitiveness on this matter but it does not mean that the asylum seeker can be safe if  
returning to his or her country since social persecution can still be the same or even 
worse.327 An example of the latter, relatively speaking, could be appreciated in Spain, 
after  the  adoption  of  the  same-sex  marriage  law which  also  permitted  adoption  by 
homosexuals, which provoked a strong reaction by some sectors of society and a serious 
clash between the Spanish government and the Vatican.328

To  conclude,  it  can  be  affirmed  that  for  LGBT  asylum  claims,  the  courts 
demand,  in  most  jurisdictions,  particularly in  the  United  States,  a  higher  threshold, 
compared  to  other  asylum  seekers,  in  order  to  appreciate  a  well-founded  fear  of 
persecution.329 Therefore, a lack of sufficient evidence is the main obstacle that refuge 
seekers encounter when dealing with asylum authorities.330

However, in cases of flagrant violations of human rights in the country of origin, 
specially addressed to homosexuals, the standard of proof should be lowered, as stated 
above, to compensate the fact that many times decisions are too subjectively motivated, 
without a proper legal reasoning or reference to case-law or doctrine.331

4.2 Convention grounds: social group?

In order  to  get  asylum protection,  the  best  chance  for  gay refugees  is  to  be 
considered as a social group and therefore under one of the convention grounds  of 
protection.  This has not been a bed or roses at  all,  in spite of many writers'  liberal 
approach, such as Grahl-Madsen or Goodwin-Gill.332

Jurisprudence, especially in the beginning, has not been too enthusiastic. One of 
the  most  reluctant  countries  was  the  UK:  in  R v.  Secretary of  State  for  the  Home 

325Id., p. 211.
326Ibid.
327Migration Board 28 January 2002 Sweden, Guidelines for investigation and evaluation of asylum 

cases in which persecution based on given sexual orientations is cited as a ground, Int J Refugee Law 
(14) 2002, pp. 471-486, p. 485 [hereinafter Migration Board, Guidelines for investigation and 
evaluation of asylum cases].

328Encarnación, O., Spanish Politics: Democracy after Dictatorship, Polity Press, Cambridge and 
Malden, 2008,  pp. 154, 155.

329O'Dwyer, A well-founded fear, p. 212.
330Nicholson, Refugee Rights and Realities, p. 40.
331Id., p. 40.
332Tuitt,  False images, p. 39.

43



Department  ex  parte  Golchin,  1991,  the  court  stated  that  homosexuals  couldn't  be 
included in the social group category because they lacked what it was considered to be 
the most important feature of a social  group: “the historical element predetermining 
membership of it in a way capable of affiliating succeeding generations.”333

In  Matter of Acosta, as stated above, a social group is defined in relation to a 
characteristic  which  is  deemed so important  that  change should  not  be  consider  an 
option without affecting the individual's own identity and conscience, so nor the state 
nor anybody else should be legitimated to ask him or her to change it.

In this regard, sexual orientation is so fundamental to human identity that even if 
it is deemed as an immutable characteristic, nobody should ask a human being nor to 
change his or her natural inclinations nor prohibit him or her a public manifestation of 
this essential aspect of human personality, which has been recently acknowledged by 
the UNHCR.334 One may wonder how it is possible that UK courts have appreciated an 
issue of conscience in cases involving membership of the military or a trade union and 
not  considered  a  live  commitment  with  another  person  as  a  social  link  worthy  of 
protection.335

Many times, perhaps because of a lack of knowledge (logical after centuries of 
repression) or just  homophobia, many judges tend to think that homosexuality is an 
option, something you can simply choose, or even a whim336. Of course, this would 
diminish  the  probability  of  persecution,  but,  in  doing  so,  a  human being  would  be 
condemned to live with no dignity, with no possibility to enjoy the most basic human 
rights.

This is precisely what happened in Binbasi, a case already mentioned. The Home 
Secretary  did  not  consider  sexual  preference  as  a  defining  characteristic  that  could 
conform a social group in the sense of the CSR.337 But asserting at the same time that no 
discrimination  existed  against  non-active  homosexuals  and  therefore  a  social  group 
should  be  restricted  to  active  homosexuals,  might  appear  a  bit  contradictory.  If  the 
Home Secretary admits that active homosexuals could constitute a social group, and if 
Binbasi is  an active homosexual,  one may wonder himself  why the applicant is  not 
granted protection as a member of an 'active-homosexuals' social group.

But most importantly,  if homosexuals are not considered as a social group, then 
one might wonder what the reason or their persecution would be. It seems that the only 
reason is the common characteristic they share: their sexual orientation. The fact that 
they are targeted and stigmatized by the society and even by the state should be enough 
basis to regard them as a social group.338 In this regard, the criteria that the UNHCR 
considered as required to appreciate the existence of a social  group, in  Secretary of  
State for the Home Department v. Patrick Kwame Otchere and the UNHCR , should be 
taken into account:

“1The group must be distinct as an identity within the broader society 
and  definable  by characteristics  shared  by its  members.  2Common 
characteristics or uniting factors could be various -- ethnic, cultural or 
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linguistic,  or  educational;  they  could  include  family  background, 
economic activity,  shared experiences,  or shared values,  outlook or 
aspirations.  3The  attitude  of  other  members  of  society  to  the 
group.”339

Clearly, homosexuals could be comprised within the third criteria established by 
the UNCHR, since the actual attitude of society in general, even in non-homophobic 
countries,  is  to regard them as a differentiated group, with their  own shared values, 
subculture, means of expression, aesthetics... it does not matter how true this perception 
is, what counts is that society perceives them as a separate social group.

A milestone  in  USA jurisprudence  on  this  issue  was  the  Matter  of  Toboso-
Alfonso, a Cuban homosexual. Its importance lies in the fact that it  was declared as 
precedential by Attorney General Janet Reno.340 In this case the Board of Immigration 
Appeals stated that

“We principally note regarding this issue, however, that the Service 
has  not  challenged  the  immigration  judge's  finding  that 
homosexuality  is  an  "immutable"  characteristic.  Nor  is  there  any 
evidence or argument that, once registered by the Cuban government 
as a homosexual, that that characterization is subject to change. This 
being  the  case,  we  do  not  find  the  Service's  challenge  to  the 
immigration judge's finding that  this applicant was a member of  a 
particular  social  group  in  Cuba  adequately  supported  by  the 
arguments set forth on appeal.”341

In this ruling, the criteria established in  Acosta to determine the existence of a 
social  group  are  followed,  and  since  here  sexual  orientation  is  regarded  as  an 
immutable,  unchangeable  feature of  the  human being,  the  asylum seeker  is  granted 
protection. The fact that Cuban authorities registered him as a homosexual can be seen 
as an implicit recognition of his belonging to a particular social group. This is a clear 
indication of the importance that the perception by others has in order to categorize a 
particular social group.

In  this  sense,  it  is  interesting  that  it  was  found  that  he  was  persecuted  not 
because of his homosexual activities but simply because of his gay condition, since at 
that time being homosexual was a criminal offense in Cuba.342 Needless to say,  this 
decision was a significant step further in the recognition of asylum to gay applicants. 

However,  as  Paul  O'Dwyer  notes,  a  bit  disturbing  is  this  Board's  statement: 
“This  is  not  simply  a  case  involving  the  enforcement  of  laws  against  particular 
homosexual acts, nor is this simply a case of assertion of "gay rights."”343 What the 
Board  seems  to  suggest  is  that  Mr.  Toboso-Alfonso  should  not  have  been  granted 
asylum protection if instead of his homosexual status he had been persecuted because of 
his sexual practice or because of speaking on behalf of gay rights. Again, in a matter 
that concerns the most intimate sphere of the individual, it does not seem reasonable to 
consider being homosexual independently of its practice. As O'Dwyer points, the mere 

339United Kingdom: Asylum and Immigration Tribunal / Immigration Appellate Authority, Secretary of 
State for the Home Department v. Kwame Otchere and the United Nations High Commissioner for 
Refugees, Judgment, 30 July 1987, at WWW <http://www.unhcr.org/refworld/docid/3ae6b6314.html> 
(consulted 3 August 2012). 

340O'Dwyer, A well-founded fear, p. 196.
341Matter of Toboso-Alfonso (consulted 3 August 2012).
342O'Dwyer, A well-founded fear, p. 194.
343Matter of Toboso-Alfonso (consulted 5 August 2012). 
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visibility can be regarded as an homosexual act.344 The action of kissing a same-sex 
partner in public is in itself  related in essence with being homosexual. The external 
action merely “reveals the status of the applicant as a member of a protected group”.345

In 1994 a very progressive step was taken in  Canada v Ward since the Court, 
after  enumerating  the  three  possible  categories  in  which  social  group  could  be 
comprised,  being  the  first  one linked to  “an innate  or  unchangeable  characteristic”, 
stated that this category “would embrace  individuals fearing persecution on such basis 
as (…) sexual orientation”.346

Also progressive was the British Immigration  Appeal  Tribunal  which,  in  the 
Vraciu case, ruled against previous case law by admitting that homosexuals could be 
considered  as  a  social  a  group  according  to  the  CSR.  Moreover,  it  asserted  that 
compelling someone to hide his or her sexual orientation would violate the most basic 
human rights.347

This  decision  has  been  criticized  since  it  makes  the  assumption  that 
homosexuality is an immutable characteristic, assumption that may not be commonly 
shared.348 Nevertheless, these criticism ignores the complexity of the human sexuality. 
Sexual identity should not be confused with the specific sexual behavior at a given time 
or period of a human being's life.349 A gay person may have experimented heterosexual 
relations  at  some  point  but  it  does  not  necessarily  changes  his  or  her  orientation. 
Besides, it does not seem that sexual orientation is a real voluntary choice, otherwise 
there  would  be  no  homosexuals  in  homophobic  countries:  there,  life  is  much more 
easier and safer being heterosexual.

Nevertheless,  and  despite  all  that  criticism,  the  progressive  recognition  of 
homosexuals as a social  group deserving asylum protection was unstoppable,  and in 
1996, the UNHCR stated that

“persons facing attack,  inhuman treatment,  or serious discrimination 
because of their homosexuality, and whose governments are unable or 
unwilling to protect them, should be recognized as refugees.”350

In 1999, in the UK, in the Shah case, Lord Steyn even mentioned homosexuals 
as  a  particular  social  group  by analogy  in  order  to  defend  the  characterization  of 
Pakistani women as a social group, adding that

“following  the  New  Zealand  judgment  in  Re  G.J.  [1998]  1 
N.L.R.  387  I  regard  it  as  established  that  depending  on  the 
evidence  homosexuals  may  in  some  countries  qualify  as 
members of a particular social group.”351

In this ruling it is also reminded that a social group must exist independently of 
the persecution, which is the case, according to Lord Steyn, of active homosexuals not 
protected by the state, since persecutory acts do not define homosexuals as a group. The 

344O'Dwyer, A well-founded fear, p. 196.
345Haines, Claims to refugee status based on voluntary but protected actions, p. 432.
346Canada v. Ward (consulted 3 August 2012). 
347Cohen, S., Immigration Controls, the Family and the Welfare State: a handbook of law, theory, 

politics and practice for local authority, voluntary sector and welfare state workers and legal 
Advisors, Jessica Kingsley Publishers, London and Philadelphia, 2001, p. 125.

348Lomba, The right so seek refugee status in the EU, p. 86.
349Kneebone,  The Refugees Convention 50 years on, p. 271.
350Kneebone,  The Refugees Convention 50 years on, p. 253.
351Ex Parte Sha, p. 10 (consulted 3 August 2012). 
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persecutory acts may serve to “identify or even cause the creation of a particular social 
group in society”, but it is the attribute of being homosexuals and not persecution what 
define  them as  a  group.352 Nevertheless,  it  is  interesting  to  note  that  perhaps  in  an 
unconscious  manner,  there  is  still  some confusion  in  the  language of  some judges, 
referring one time to active homosexuals and other times to homosexuality as a personal 
status independently of its expression.

Back to the United States,  another important case,  in 2000, was  Hernández-
Montiel v. INS, about a Mexican man who at a very early age felt he was actually a 
woman, so he begun to dress as such and even take hormones. He was mistreated by his 
own family,  sexual  assaulted  by  the  police  and  finally  got  to  the  USA asking  for 
asylum.353 He claimed that in Latin America it was common to discriminate the passive 
partner in a gay relationship, also claiming, in consequence, the existence of a particular 
social  group:  “gay  men  with  female  sexual  identities”.354 However,  both  the 
Immigration Judge and the Board of Immigration Appeals found that dressing like a 
woman was not an immutable characteristic and denied him asylum.355 He appealed, 
and the Ninth Circuit did find the existence of such a social group in Mexico and also 
that exteriorizing one's sexual identity through dressing as a woman was an immutable 
characteristic,356 to finally conclude that he “suffered past persecution in  Mexico on 
account of his sexual orientation for being a gay man with a female sexual identity.”357

This ruling has been criticized because it implies somehow that homosexuals 
assuming an active role are not persecuted in Mexico, which is not true, so perhaps the 
Court should have granted him asylum on account of his visibility as a gay person and 
not of his effeminate manners.358

However, an important aspect of this decision is the assertion the Court makes 
on the immutability of sexual orientation, stating that

“Sexual orientation and sexual identity are immutable; they are so 
fundamental to one's identity that a person should not be required to 
abandon  them.  Many  social  and  behavioral  scientists  "generally 
believe that sexual orientation is set in place at an early age."”359

Anther relevant case is  Maldonado v.  Attorney General of  the United States. 
Maldonado, an Argentinian man, was several times detained by the police when leaving 
gay clubs and insulted, beaten, humiliated and threatened “with statements such as “you 
faggots deserve to die” and “you need a hot iron bar stuck up your ass.””360 Both the IJ 
and the BIA denied him protection arguing that he did not belong to a particular social 
group (gay men) but he was persecuted just because of his activities:

352Ibid.
353United States Court of Appeals for the Ninth Circuit, Geovanni Hernandez-Montiel v. Immigration 

and Naturalization Service, Opinion, 24 August 2000, para. 10469, at WWW 
<http://www.unhcr.org/refworld/docid/3ba9c1119.html> (consulted 6 August 2012) [hereinafter 
Hernandez-Montiel].

354Id., paras. 10471, 10472.
355Id., paras. 10472, 10473.
356Id., para. 10483.
357Id., para. 10492.
358O'Dwyer, A well-founded fear, p. 200.
359Hernandez-Montiel, para. 10479 (consulted 6 August 2012).
360United States Court of Appeals for the Third Circuit, Maldonado v. Attorney General of the United 

States, Opinion, 18 July 2006, p. 4, at WWW <http://www.unhcr.org/refworld/docid/4829ade32.html> 
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“The IJ further concluded that, even assuming credibility, Maldonado 
would not qualify for relief because he failed to establish persecution 
based  on  his  membership  in  a  particular  social  group.  Instead, 
according to the IJ, Maldonado’s  allegations of persecution were on 
account of his “social preferences” (a desire to go to gay discos and 
leave  early  in  the  morning),  rather  than  his  membership  in  a 
particular  social  group  (gay  men  in  Argentina).  The  Board  of 
Immigration Appeals  affirmed, concluding that Maldonado had “not 
demonstrated that he has suffered past persecution, . . .[that he has] a 
well-founded  fear  of  persecution  based  on  a  protected  ground 
(…).”361

The  fundamental  aspect  of  this  case  is  that  in  the  end,  the  Third  Circuit 
considerer that he belonged to a particular social group and completely dismissed this 
differentiation between gay acts and gay  status. It is not possible to distinguish these 
two aspects that refers to one single reality of a human being's personality, somebody's 
immutable  'manière  d'être'  which  by  definition  should  be  always  allowed  to  be 
exteriorized,  being  the  most  elemental  human  rights  violated  otherwise.  The  Court 
stated that:

“Even  assuming that Maldonado is a member of a particular social 
group, however, the government alleges that the persecution was not 
“on account” of that membership, but occurred instead because he 
engaged in an activity (leaving gay discos late at night) that he was 
free to modify. This is a distinction without a difference. The fact that 
Maldonado  was  targeted  by  the  police  only  while  engaged  in  an 
elective  activity  does  not  foreclose  the  possibility  that  he  was 
persecuted on account of his membership in a particular social group. 
(...).  It  is  clear  that  the  police  were  motivated  by   Maldonado’s 
sexuality. The police targeted him only as he was leaving gay discos 
and  made  disparaging  remarks  about  his  sexual  orientation  while 
arresting him.  (…) In  light  of  the   evidence  described  above,  we 
conclude that the record compels the conclusion that Maldonado was 
persecuted  on  account  of  his  membership  in  a  particular  social 
group.”362

One  year  earlier,  in  2005,  this  distinction  between  homosexual  identity  and 
homosexual  acts  was  also  rejected  by  the  Ninth  Circuit  in  Karouni  v.  Gonzáles.363 
Karouni was a Lebanon citizen that asked for asylum in the United States, fearing for 
persecution if removed to Lebanon since he was a “homosexual, suffering from AIDS, 
and a Shi’ite.”364

For the Court, to know the situation of homosexuality in the applicant's place of 
origin was important in order to assess to what extent his fear was justified. It  was 
evident that he grew up in a very gay-hostile atmosphere: his town was controlled by 
the Islamic organization Hizballah, whose links with the government have always been 
controversial (though this is not quite relevant since the government itself condemns 
homosexuality).365

361Id., p. 2.
362Id., pp. 6,7. Emphasis added.
363O'Dwyer, A well-founded fear, p. 205.
364United States Court of Appeals for the Ninth Circuit, Nasser Mustapha Karouni v. Alberto Gonzales, 

Attorney General, Opinion, 7 March 2005, p. 2844, at WWW 
<http://www.unhcr.org/refworld/docid/4721b5c32.html> (consulted 6 August 2012). 
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Likewise,  homophobia  was  quite  present  in  society,  including  Karouni's 
family.366 His own cousin, who was also gay, was ostracized by the family and finally 
killed by Hizballah.367 When he was already in the United States, he knew that some of 
his gay friends had been detained and interrogated, and one of them 'outed' Karouni, so 
he fears that if returning to Lebanon he would be identified and persecuted: “Karouni’s 
homosexuality is no secret among certain circles in Lebanon.”368

Suffering from AIDS did complicate things for him since in Lebanon having 
AIDS is a sign of homosexuality and considered a God's punishment, and therefore he 
would be denied any treatment.369 Besides, his family a very well-known Shi'ite family 
of  landowners,  so  it  would  be  impossible  for  him  to  go  unnoticed,  and  Shi'ite 
landowners are targeted in Lebanon by Islamic fundamentalists.370

He was not granted asylum because he did not suffer persecution in the past,371 
and because “the future persecution Karouni fears would not be on account of his status  
as a homosexual, but rather on account of him committing future homosexual acts.”372 
Here the Court states first, that he could be persecuted not because of his possible future 
homosexual acts but because of his well-known homosexual background.373 Again, this 
differentiation  between  homosexual  identity  and  homosexual  acts  is  considered 
inadmissible. As the Court points out, if he is to return to Lebanon his options would be:

“either (1) facing persecution for engaging in future homosexual acts 
or (2) living a life of celibacy. In our view, neither option is acceptable 
(…) By arguing that Karouni could avoid persecution by abstaining 
from  future  homosexual  acts,  the  Attorney  General  is  essentially 
arguing that the INA requires Karouni to change a fundamental aspect 
of his human identity.”374

The Court concluded, taking into account all the evidences (the killing of his 
cousin, his forced 'outing' by his friends, etc.) that “Karouni has both a subjectively and 
objectively well-founded fear of future persecution”.375

However, it seems that latent and subconscious homophobia and prejudice affect 
even to the most liberal courts and that it will take some more time until gay rights can 
be fully protected: also in the United States, the Eight Circuit did not grant asylum to a 
gay man from Zimbabwe because according to the Court, he had not been persecuted on 
account of his sexual orientation but punished for luring another boy into a same-sex 
relationship at college.376 This does not seem consistent with other previous decisions in 
which persecution of homosexual activities amounted to persecution of homosexuality 
as a status, an immanent characteristic of the person. Besides, as the decision reads:

“on various occasions while in Zimbabwe, local authorities harassed 

366Id., p. 2845.
367Id., p. 2846.
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him by chasing him and making disparaging remarks, neighbors spat 
on  him,  kicked  him,  and  threw  stones  at  him,  and  that  on  one 
occasion, he was beaten by villagers and shocked with an electric 
wire while on his way to visit a friend.”377

This suggests that a real social persecution was going on because of his sexual 
condition. Clearly, they spat, kicked, and threw him stones because he was gay. Even 
though they were non-governmental agents, it should be reminded that apart from the 
state, other agents can be the persecutors. In this regard, the socio-political context of 
Zimbabwe  regarding  homosexuality  has  to  be  taken  into  consideration,  as  Judge 
Heaney, in this dissenting opinion, recalls:

“Zimbabwean  President  Robert  Mugabe  (…)  publicly  referred  to 
gays  as  “sodomites  and  perverts”  and  declared  that  homosexual 
people had “no rights at all.” (Id. at 196.) Mugabe’s anti-gay rhetoric 
became  stronger  soon  thereafter,  attacking  Britain’s  tolerance  of 
homosexuals,  whom Mugabe believed were “worse  than dogs and 
pigs.” (Id. at 326.) In speeches, Mugabe has promised that Zimbabwe 
will do “everything in its power” to combat homosexuality, (id.), and 
has  described  homosexual  relations  as  “an  abomination  and 
decadence,” (id. At 270).”378

The  dichotomy homosexual  acts-homosexual  status  is  still  present  in  court's 
decisions, even in the most recent ones, unfortunately. Crossing the Atlantic, in 2010 
two gay men (HJ and HT), from Iran and Cameroon, asked for asylum in the UK. They 
both are and were also in their respective countries, active homosexuals.379 Though it 
was  recognized that  practicing  homosexuals  are  a  particular  social  group,380 asylum 
protection was denied since it was considered that going back to their countries and live 
a discrete life would be safe enough for them.381 Luckily, the Supreme Court maintained 
the complete opposite criteria. First, it was acknowledged that the group was defined

“by the immutable characteristic of its members' sexual orientation, 
(…) incapable of being changed. To pretend that it does not exist, or 
that the behavior by which it manifests itself can be suppressed, is to 
deny the members of this group their fundamental right to be what 
they are.”382

In consequence,  nobody can be asked to hide and not  behave in  public in a 
coherent manner with his or her innate sexual identity. As Lord Rodger noted:

“so far as the social group of gay people is concerned, the underlying 
rationale of the Convention is that they should be able to live freely 
and openly as gay men and lesbian women, without fearing that they 
may suffer harm of the requisite intensity or duration because they 
are gay or lesbian.”383

Lord Rodger also criticized the absurdity of the argument made by the Secretary 
of State to justify discretion as a way to avoid persecution by comparing the situation 
with  Anne  Frank's  and  stating  that  “had  had  it  been  found   that  (…)  she  would 
successfully avoid detection by hiding in the attic, then she would not be at real risk of 

377Ibid.
378Id., p. 9.
379HJ (Iran) and HT (Cameroon), p. 3 (consulted 7 August 2012).
380Id., p. 3.
381Id., pp. 3, 4.
382Id., p. 5.
383Id., pp. 29, 30.
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persecution by the Nazis.”384

He also stated, recalling the decision in  Re  GJ, that sexual orientation was so 
fundamental to human dignity that “it ought not be required to be changed”.385 He goes 
on providing a very logical and welcome argument since the equality of all  human 
beings is at the basis of it: would a straight man or woman find reasonable to hide and 
conceal their sexuality to avoid persecution? “Such an assumption about gay men and 
lesbian women is equally unacceptable.”386 It could only be tolerated a concealment of 
the sexual orientation if it is “in response to social pressures or for cultural or religious 
reasons of his own choosing and not because of a fear of persecution”.387

As the Constitutional Court in South Africa noted:
“Privacy recognizes that  we all  have a right to a sphere of  private 
intimacy  and  autonomy which  allows  us  to  establish  and  nurture 
human relationships without interference from the outside community. 
The way in which we give expression to our sexuality is at the core of  
this area of private intimacy. If, in expressing our sexuality,  we act 
consensually and without harming one another, invasion of that
precinct will be a breach of our privacy.”388

All these advances in the jurisprudence found their reflection in the work of the 
UNHCR, which in 2002 stated that homosexual asylum seekers belonged to a particular 
social group deserving protection:

“Homosexuals  may be  eligible  for  refugee  status  on  the  basis  of 
persecution because of their membership of a particular social group. 
It  is  the  policy  of  UNHCR  that  persons  facing  attack,  inhumane 
treatment, or serious discrimination because of their homosexuality, 
and  whose  governments  are  unable  or  unwilling  to  protect  them, 
should be recognized as refugees.”389

In  Europe,  a  big  step  has  been  done with  the  adoption  of  the  Qualification 
Directive, which similarly states that

“depending on the circumstances in the country of origin, a particular 
social group might include a group based on a common characteristic 
of  sexual  orientation.  Sexual  orientation  cannot  be  understood  to 
include acts considered to be criminal  in accordance with national 
law of the Member States (...)”390

To  conclude,  it  must  be  reminded  that  the  very  purpose  of  the  Geneva 
Convention is to protect those people that because of their race, religion, nationality, 
political  opinion  or  belonging  to  a  particular  social  group  fear  that  they  will  be 
persecuted  in  their  country  of  origin  if  going  back.  Making  them,  the  victims, 
responsible  of  the  persecution  they  fear  by  compelling  them to  hide  one  essential 
attribute of their personality, their sexual orientation, in order to avoid persecution, is to 
fool the purpose of the Convention.391

384Id., p. 48.
385Id., p. 35.
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388Constitutional Court of South Africa, National Coalition for Gay and Lesbian Equality and Another v. 
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As the UNHCR points out, “sexual orientation is a fundamental part of human 
identity, as are those five characteristics of human identity that form the basis of the 
refugee definition (...)”,392 also stating that 

“Requiring  a  person  to  conceal  his  or  her  sexual  orientation  and 
thereby to give up those characteristics, contradicts the very notion of 
“particular social group” as one of the protected grounds in the 1951 
Convention.”393

Besides, as Barry O'Leary rightly points, it is not very likely that any court or 
tribunal would demand a refugee who asks for asylum on the religion ground to practice 
it in secret.394 Well, a gay refugee is also a refugee under the protection of the CSR and 
should enjoy by the same reasoning equal treatment as other convention refugees.

4.3 Agents of persecution

As already stated, it is admitted that agents of persecution can be not only state 
forces but also non-governmental elements (family, civil society...), being the latter very 
common in cases of persecution of sexual minorities.395

The involvement of non-state actors can have various degrees, as recognized by the 
UNHCR:

“Non-State actors, whether family members, neighbours, strangers or 
work colleagues, can either be directly involved in persecutory acts, 
including through physical abuse and forced marriage, or indirectly by 
exposing the individual concerned to harm, for example, by reporting 
his or her conduct or sexual orientation to the authorities”.396

It  is  widely admitted  that  it  amounts  to  persecution if  the state  is  unable  or 
unwilling to provide protection.397 One of the problems that arises here is how to prove 
the persecution suffered in the context of a more private sphere, for instance, rejection 
by the family, or in a more subtle manner, like social ostracism.398 It is very complicated 
to prove persecution in these cases, but in extreme circumstances, when there is indeed 
the causation of a serious harm, persecution should be acknowledged, especially when a 
person's livelihood is threatened, as the UNHCR reminds.399

Persecution by the state can take the form, for instance, of “criminalization of 
consensual sexual relations between persons of the same sex, through physical or sexual 
violence, or degrading treatment inflicted by those under their direct control”.400

392Guidance Note on Refugee Claims Relating to Sexual Orientation and Gender Identity, United 
Nations High Commissioner for Refugees, 2008, para. 8 at WWW 
<http://www.unhcr.org/refworld/docid/48abd5660.html> (consulted 28 August 2012) [hereinafter 
UNHCR Guidance note sexual orientation].
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Indeed, many times homosexuals suffer violence by police officers, and one of 
the questions here is if that behavior can be attributed to the state, amounting therefore 
to state persecution, or it is just a particular behavior of a specific police agent.401 The 
latter argument finds little support especially in those countries with a clear homophobic 
legislation.  Moreover,  in  the  end the  police  is  a  representative  of  the  state,  so  that 
behavior is in itself attributable to the state.402 

A controversy arises in cases of extortion that police officers make to arrested 
homosexuals. Some scholars argue that this cannot amount to persecution since the aim 
of  those  officers  is  to  get  money,  disregard  their  membership  to  a  particular  social 
group.403 But the problem of this position is that it ignores one fundamental fact: if the 
police officers are in a position of superiority that enables them to practice that extortion 
is  simply  because  the  extorted  are  in  a  position  of  inferiority  due  to  his  or  her 
vulnerability by belonging to a particular social group.404 A refuse to pay can cause the 
victim serious harm in countries  where legislation criminalizes homosexuality,  apart 
from the social ostracism he or she would also face.405

Whoever the persecution agents,  what really matters is their  perception,  well 
founded  or  not,  of  an  individual's  homosexual  condition.  Perhaps  they  believe  so 
because of his past homosexual activity but there is the possibility that he or she has 
been 'outed' by somebody in the country of origin. Even in the case of a false outing (for 
revenge, for instance) a heterosexual asylum seeker would be in danger, so he should be 
granted protection. In this sense, I would propose the broadening of the particular social 
group: not only including homosexuals but also people perceived as homosexuals. As 
the UNHCR notes,

“LGBT  individuals  may  be  subjected  by  State  authorities,  their 
families  or  communities  to  physical,  sexual  and  verbal  abuse  and 
discrimination, because of who they are or who they are perceived to 
be.”406

As a conclusion,  the position of clear  inferiority that  homosexual  population 
suffer  compared  to  other  categories,  since  they  do  not  have  any possible  social  or 
political support, must be taken into account when assessing the degree of responsibility 
and participation of the agents of persecution.

4.4 State protection

It has been already mentioned that in order to get asylum, refugees must first try 
to obtain their own state protection, but it is not possible to apply this rule when it is the 
state itself that criminalizes homosexuality, and also when homophobia is so extended 
in all social and political levels, that even to report an abuse to the police can be risky 
for them. As the UNHCR noted:
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“(...)  criminal  sanctions  for  homosexual  activity  also  impede  the 
access of LGBT persons to State protection. For example, a LGBT 
person who has been exposed to violence may hesitate to approach 
the police for protection because he or she may be regarded as an 
offender instead of a victim”.407

Obviously, it does not seem quite reasonable to demand from the applicant an 
attempt to obtain the state protection in these cases as it can even be counterproductive 
and  resulting  in  even  more  harm  and  persecution  against  him.  It  does  not  seem 
reasonable to ask an homosexual to report to the police the abuses committed against 
him by his or her family or the neighbours when it would be quite likely that right away 
the police would detain him, at the very least, after letting them know his or her sexual 
condition. Besides, it should not be forgotten that the western conception of separation 
of powers and of an independent and non-politicized Justice is not very common in 
certain countries, especially those who apply the Sharia as their criminal code.

In these cases, when it is evident that trying to get help from the authorities is  
useless or even counterproductive, the lack of reporting should not be an obstacle to be 
granted asylum, as it can be seen in Ornelas-Chávez v. Gonzáles, about a Mexican man 
who “suffered a  great deal of abuse in  his  youth because of his  homosexuality and 
female sexual identity”.408 He was raped by members of his own family at a very early 
age and also mistreated by the police.409 The Ninth Circuit stated that

“(...) an applicant who seeks to establish eligibility for withholding of 
removal (…) on the basis of past persecution at the hands of private 
parties the government  is  unwilling or  unable to control  need not 
have  reported  that  persecution  to  the  authorities  if  he  can 
convincingly establish that doing so would have been futile or have 
subjected him to further abuse.”410

Another example of how police can be the worst enemy of homosexuals is the 
situation of Jamaica reported by Human Rights Watch:

“Victims of violence are often too scared to appeal to the police for 
protection.  In  some cases  the  police  themselves  harass  and  attack 
men they perceived to be homosexual. Police also actively support 
homophobic  violence,  fail  to  investigate  complaints  of  abuse,  and 
arrest and detain them based on their alleged homosexual conduct. In 
some cases,  homophobic police violence is a  catalyst  for  violence 
and serious-sometimes lethal-abuse by others.”411

Jamaica (and many other countries as well) does not seem therefore the perfect 
place for an persecuted homosexual to try to obtain any  kind of state protection, and 
therefore he should not be demanded to do so.

Therefore, for a persecuted homosexual who cannot obtain his or her own state's 
protection, the only way of escape is flying to another country. In general, gay refugees 
don't have a great margin of choice regarding the country of asylum, since unfortunately 
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there  are  not  many  places  in  this  world  where  human  rights  standards  achieve  a 
reasonable level in relation to homosexuals.

A gay asylum seeker would obviously try to find refuge in a country counting 
with  an  advanced  and  gay-friendly  legislation  (and  with  a  sufficiently  sensitized 
administrative  and  judicial  staff  about  the  problem of  being  homosexual  in  certain 
countries), but perhaps most importantly, a country whose society is on average tolerant 
regarding gay people. If, for instance, a gay person asks for asylum in the Netherlands, 
Spain, or a country with similar standards of tolerance to homosexuals, but its claim is 
denied because according to CEAS the right country of asylum is one European country 
with  a  non  particular  legal  and  social  sensitiveness  to  homosexuals,  this  could  be 
considered  as  a  possible  violation  of  the  right  to  a  non-biased  and  neutral  asylum 
procedure.

In this regard, it would be sensible to set up an exception to the principle of “safe 
third country” in these very sensitive cases on which the social and legal approach is 
still  so  different  even  in  Europe.  We  should  not  forget  that  the  principle  of  non-
refoulement applies not only in relation to the first country of asylum but also to any 
other third country when there is a risk of persecution.412

Besides, there are some authors, like Hathaway, who consider that the refugee 
does  have a  right  of  choice and even considered the Dublin Convention  in  Europe 
contrary to the refugee system established by the Geneva Convention.413 In the same 
line of criticism with the Dublin system, the ECRE issued some recommendations to 
states:  “to provide the applicant  with an effective opportunity to  appeal  against  the 
deportation (…)” or “not deport asylum seekers to states without prior guarantees that 
the  state  will  allow  the  applicant  access  to  a  fair  and  efficient  refugee  status 
determination procedure”, among others.414

To conclude, some scholars consider that the gradual improvement of the legal 
protection of sexual minorities in certain countries, through the establishment of Human 
Rights commissions, or a more active role by the ombudsman, makes necessary a closer 
examination of refugee's claim regarding the impossibility of obtaining his own state's 
protection.415 In this regard, the Canadian Federal Court of Appeal stated:

“where a state is in effective control of its territory, has military, police and 
civil authority in place, and makes serious efforts to protect its citizens (…) the 
mere fact that it is not always successful at doing so will not be enough to 
justify a  claim that  the victims (…) are unable to avail  themselves of such 
protection”.416

Nevertheless, the degree of real democracy that the country enjoys should be 
thoroughly assessed,417 as well as the real effectiveness of the legal improvements made, 
the  real  implementation  at  inferior  levels,  especially  the  functioning  and  attitude 
towards homosexuals of the police and security forces, and their real impact of those 
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improvements on society in general. Moreover, in some cases the lack of human rights 
reports  about  the  situation  of  sexual  minorities  makes  it  impossible  to  do  such  an 
assessment.418

Besides, the subjective difficulties an individual can have in order to even try to 
obtain any protection from the state when everything surrounding him or her is totally 
hostile, should be taken into account. Legal changes are a step, indeed, but it takes much 
longer to even start to eradicate the homophobia who is deeply rooted in most societies.

4.5 Refugee sur place

It may happen that a person who is outside of his country of origin, realizes at 
some point  that  he is  homosexual  (obviously these  cases  are  more  frequent  among 
young population but it can not be ruled out in cases of older people). In other cases, it 
is the situation for homosexuals that changes in the country of origin,419 for instance 
with the adoption of a new law criminalizing same-sex acts.

The main problem is how to assess the applicant's credibility, how to make sure 
that it is not a strategy in order to obtain asylum protection by any means, because there 
has  not  been  persecution  in  the  past,  so  the  decision  maker  has  to  focus  on  all 
circumstances  of  the  case,  especially  on  the  conditions  and  factual  situation  of  the 
country of origin,  in this case, to what extent homosexuality is persecuted,420 but as 
already shown, not always there is sufficient information about it. In these cases it is  
common for judges to reach different conclusions on similar situations so there is the 
danger that the subjective prejudice of a judge can diminish the claimant's options,421 
which  might  explain  that  disparity  of  criteria  that  exist  especially  in  cases  of 
homosexual claims.422

When analyzing the refugees sur place in the general part, it was analyzed how 
case law seemed to demand a responsible behavior from the asylum seeker that got 
involved  in  political  activities:  to  try  to  protect  his  identity,  etc.  But  in  Binbasi, 
regarding a gay asylum seeker, as already shown, the court recommended him not to 
engage in homosexual activities, so in this case it is his own homosexuality that was 
considered an unreasonable behavior.423 One may wonder if what is really unreasonable 
is, as already stated, to ask a person to renounce living according to his natural sexual 
orientation. 

Finally,  it  is  also  important  to  assess  the  extent  to  which  the  asylum-seeker 
exposes himself, in a conscious manner, to a risk of being persecuted with the only 
objective of getting asylum protection.424 Though this circumstance, among others, has 
to be carefully assessed, it seems that in that case, the possibility of granting protection 
should not necessarily be ruled out.425 

418Id., p. 199.
419UNHCR Guidance note sexual orientation, para. 39 (consulted 10 August 2012).
420O'Dwyer, A well-founded fear, p. 206.
421Ibid.
422Id., p. 207.
423Tuitt,  False images, p. 93.
424UNHCR Guidance note sexual orientation, para. 40 (consulted 28 August 2012).
425Ibid.

56



4.6 Proof and credibility

Homosexuality, unlike race for instance, is not evident in itself, and many times 
the adjudicator's subjective and sometimes biased and stereotype perception comes into 
play. If a person claims, for instance, to have a disease, the solution is as easy as to 
make a blood test. But how can anybody possibly assess the homosexuality of a human 
being? As Barry O'Leary notes, “a ‘political’ asylum seeker may have an organization 
who can vouch for them. There is, though, no membership card for lesbians and gay 
men”.426

This has being a controversial issue in certain countries, which, in some cases 
have practiced anal examinations (presuming that all gays practice anal sex, which is 
not true), psychological examinations or even penile plethysmographies (exposing the 
individual to homoerotic images and check the level of excitation).427 Of course, a less 
traumatic way of proving the homosexuality is by means of an accredited same-sex 
relationship, though this approach entails the risk of reducing homosexuality to sexual 
relations.428 What  should  matter  to  the  effects  of  granting  asylum is  an  individual's 
sexual identity, not his or her sexual conduct. Besides, as the UNHCR notes,

“the fact that an applicant has not had any significant relationship(s) in the 
country of origin or in the country of asylum does not necessarily mean that 
he or she is not LGBT.”429

Sometimes,  adjudicators  are  really  strict,  questioning  the  claimant's 
homosexuality with really creative argumentations. For instance, in Australia, the RRT 
doubted  about  the  genuine  homosexual  orientation  of  a  man  who  had  had  'one' 
relationship with a woman.430 Criteria not shared by the Federal Court in Canada which 
supported the credibility of a woman's past lesbian sexual orientation, which was the 
basis of her asylum granting, despite the fact that at the time of the adjudication she was 
involved with a man.431

In another case, the argumentation for denying asylum was basically that the 
asylum seeker lacked experimentation with the opposite sex so he could not be sure of 
his homosexuality: a good question is whether this kind or reasoning would be applied 
in the same way to heterosexuals. It is not likely that a court could doubt about the 
heterosexuality of a person who perhaps had a couple of homosexual experiences in the 
past.432 However,  the  stereotyped and deeply rooted  perceptions  due to  centuries  of 
homophobia can still undermine the rationality of even legal reasonings, which should 
“be avoided”, according to the UNHCR.433

The influence of stereotypes  has  lead sometimes to  very grotesque decisions 
such  as  denying  asylum,  arguing  in  several  cases  that  the  applicant  looked  very 
masculine, or that he presented a very “masculine and muscular body”, which reveals 
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the  perception  that  an  important  part  of  society,  including  judges,  have  about 
homosexuals,434 and in general a strict conception of social roles. Though it is true that 
in recent years reliance on the applicant's demeanour is becoming less important, this 
kind of arguments can still be found in very recent decisions. For instance, in 2007 an 
Australian tribunal inferred that “from their manner towards each other the applicant 
and his partner were friends and not lovers”.435

The  UNHCR  states  that  “the  applicant's  statements  must  be  coherent  and 
plausible, and must not run counter to generally known facts”.436

To make the claim plausible, applicants might want to provide letters, photos, 
rent  bills  or  bank accounts  that  prove  a  relationship,437 or  even membership of  gay 
contacts websites.438 Undoubtedly, for a decision-maker, whose aim is always to issue a 
fair and well-founded decision, it is essential to know certain details about the personal 
experiences of an asylum seeker who claims to be homosexual, and it is also for the 
latter's interest to be able to do it.439 As already shown in Chapter 3, authorities must 
also  examine the  situation  of  the  applicant's  country of  origin,  though many times, 
especially in these cases, that is not an easy task.

However, if it is not possible to base a decision on any objective ground, because 
of lack of evidence proving the asylum-seeker's sexual orientation or information about 
the country of asylum, the UNHCR states that “the decision-maker will have to rely on 
that person's testimony alone”,440 even recommending that “self-identification as LGTB 
should be taken as an indication of the individual's sexual orientation”.441

Of course, a mere indication might not be enough for an adjudicator. Therefore, 
in this cases, the plausibility of the applicant's testimony becomes the mean object of 
analysis. It has been criticized the way that this plausibility test has been carried out in 
same  cases,  since  it  seems  that  adjudicators  may  sometimes  be  influenced  by 
stereotypes, for instance assuming that if somebody claims to be gay he or she should 
be able to know  the gay scene in town, when the reality shows that this is not always 
the case.442 In another case an asylum case was dismissed because the applicant did not 
know the name of a gay organization.443 Sometimes, decisions are accompanied by a 
total lack of sensitiveness and sense of humanity, arguing for instance that a woman, 
because of having a child (she got pregnant as a result of rape), could not be a lesbian.444 
In this regard, the UNHCR points out that

“a  person  should  not  automatically  be  considered  heterosexual 
merely because he or she is, or has been, married, has children, or 
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dresses in conformity with prevailing social codes”.445

It  has  also  been  denied  asylum  because  of  lack  of  knowledge  of  the  legal 
situation for homosexuals in the country of origin, or the fact that it is unlikely that a 50 
years old woman realizes about her lesbianism, or even that it was not possible that a 
girl can be brave enough to confess to another girl her love for her in a country like 
Ukraine.446 Contradictory decisions can be appreciated sometimes, like not considering 
plausible not having gone to the police after being physically attacked and the opposite, 
if you are attacked and then you go to the police, that is not plausible either.447

Being these critics reasonable, it should not be forgotten that, in cases where the 
adjudicator counts only with the applicant's testimony, and with no further objective 
data or documentation, it is unavoidable that the subjective perception of the former 
plays an important role. Though the UNHCR states that in these cases “if the applicant's 
account appears credible, he should, unless there are good reasons to the contrary, be 
given the benefit of the doubt”,448 it is precisely the adjudicator who has to assess an 
applicant's  credibility and eventually appreciate  the existence of those good reasons 
mentioned by the UNHCR.

However,  the possibility that  decisions-makers  have to  rely on psychological 
evaluations may attenuate this level of subjectivity.449 These evaluations can assess the 
severity  of  the  trauma,  stress,  anxiety  or  other  mental  symptoms  presented  by  the 
applicant and their consistency with his or her testimony, as an indication whether the 
asylum-seeker  is  telling  the  truth  or  not.450 They  can  also  help  in  explaining  any 
applicant's behavior that might be regarded, at first sight, as suspicious, “mitigating any 
bad impressions the refugee's testimony might have on the judge”.451

That subjective margin of appreciation will continue to be decisive until more 
detailed guidance (apart from the UNHCRGN) is issued on the subject, for instance, by 
the UNHCR. The latter's  recommendation of providing with training sessions  about 
sexual  orientation  issues  to  officials  involved in  the  procedure,452 if  also  applied  to 
judges  could  contribute  to  make  their  decisions  in  these  cases  more  accurate  and 
adjusted to scientific (and not only legal) criteria, since as LaViolette points out, “there 
are no universal characteristics and qualities that typify sexual minorities”.453

As shown in Chapter 3,  another  important aspect regarding credibility is  the 
consistency showed by the applicant, which can be internal or external. The internal 
aspect of consistency basically means that the asylum seeker must have told the same 
story along all instances of the process, since the border control to the highest court.454

However,  perhaps this  requirement  should not  be strictly applied in  cases  of 
homosexual  asylum  claimants  since  sometimes  they  first  ask  for  asylum  on  other 
grounds  but  change  later  to  their  true  motive:  homosexuality.  One  might  wonder 
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whether they were lying in the first place. In most cases, it just takes time until they feel 
confident enough to speak about their sexual condition. Of course, if this happens after 
the claim rejection based on a different ground, a closer and more strict examination of 
the case seems quite logical.455

Moreover, there is always the chance that the applicant did not know in the first 
place  the  possibility  of  asking  for  asylum  on  the  ground  of  his  or  her  sexual 
orientation.456 Other grounds, like race or religion are easier to be regarded by motives 
to ask for asylum,457 but for people coming from countries where sexual orientation is a 
taboo or when the institution, to pretend them to figure out that their homosexuality can 
be sufficient as a basis for their claim, may be not very realistic: not all asylum seekers 
have  studied  Law.  Therefore  it  could  be  positive  for  the  sake  of  fairness  and  the 
applicant too, that any asylum seeker could be informed in the first place of all grounds 
on which they are allowed to seek asylum, including sexual orientation.458

There are  some elements that  decision-makers  can take into consideration in 
order  to  assess  the  coherence  of  the  claim,  for  instance,  hesitation,  not  sufficiently 
detailed information about facts that the applicant should not find difficult to talk about, 
etc.459 Hesitation, non-verbal language, gestures... they can be interpreted in one way or 
the other, and here the cultural gap can make the difference.

That is what happened for instance in 2005 when a tribunal had to assess an 
Iranian man's credibility. He claimed to have had homosexual encounters, even parties, 
for many years, but when the tribunal demanded him for details about those encounters, 
the reaction of the applicant was shaking, bowing his head and saying that he could not 
talk about it.460 The decision-maker in this case was very doubtful and finally opted for 
considering that the claimant's reaction was due to insincerity, the incapability to refer 
to certain details could be explain for the lack of that experience.461 But it could have 
been  also  due  to  shame,  to  cultural  taboos  of  taking  in  public,  especially  before  a 
tribunal (such a serious and solemn instance), about sexual matters, more particularly, 
homosexual matters.462

Again, trauma and self-repression, and also the time between the events and the 
asylum procedure,  may  distort  the  accuracy  of  the  consistence  test  in  homosexual 
asylum cases, specially when he or she is asked about specific sexual details, taking into 
account that talking about his or her homosexuality may represent a huge effort for 
somebody who has lived all his or her life under severe repression, possibly bearing 
feelings of  shame  and  strong  problems  of  self-acceptance.463 They  can  cause 
dysfunctions in the individual's recalling mechanism, making him or her harder and 
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more difficult to remember certain aspects of his or her intimal sphere.464 That is why it 
is so important to create a climate as comfortable as possible for the asylum seeker.

External  consistency requires  an  analytical  comparison between  the  personal 
story of the applicant and the facts that can be known by the decision-maker's research 
about the applicant, the situation of the country of origin,  or any other element that 
contributes to corroborate the reliability of the applicant's version.465

Therefore, it is important to gather all possible information about the country of 
origin, but not only about its past or present situation but also the future prospects for 
homosexuals in the country, since fear for persecution can be due to a possible future 
situation, and for this tasks authorities may count with the help of governments, NGOs, 
the  UNHCR,  etc.466 However,  it  is  not  always  easy  to  obtain  this  information, 
particularly  for  researchers  who  are  also  homosexual,  who  are  at  high  risk  when 
developing such activities.467 As the UN High Commissioner for Human Rights stated in 
2006,

“Because of the stigma attached to issues surrounding sexual orientation 
and  gender  identity,  violence  against  LGBT  persons  is  frequently 
unreported, undocumented and goes ultimately unpunished. Rarely does it 
provoke public debate and outrage. This shameful silence is the ultimate 
rejection of the fundamental principle of universality of rights”.468 

To conclude, taking into account the overall situation of disadvantage in which 
homosexuals normally are, one may wonder if the decision-maker should apply more 
extensively the benefit of the doubt,469 when assessing the credibility of an homosexual's 
asylum claim. It would also contribute to increase the accuracy of the decision to set up 
a plausibility test on more objective standards,470 limiting the adjudicator's margin of 
discretion through the implementation, for instance, of detailed guidelines about how to 
deal at least with the most important credibility issues that may come up in homosexual 
asylum claims,471 in order to  avoid the sometimes absurd outcomes similar to those 
already shown.
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Chapter 5 Asylum procedure

The  point  of  departure  when  examining  the  asylum  procedure  is  the  most 
important  international  legal  instrument  regarding human rights:  the 1948 Universal 
Declaration of Human Rights, which in its art. 14 makes a reference to “the right to seek 
and to enjoy (...) asylum”.472 From this right to seek and enjoy asylum it can be inferred 
several  procedural  requirements  that  state's  authorities  should  always  respect  when 
dealing with an asylum claim: the  asylum seeker  must  be given the opportunity to 
present  his  or  her  case  in  a  proper  way,473 by  being  allowed  to  provide  relevant 
information and arguments and make the comments he deems necessary for his claim, 
authorities must allow delays when they are justified,474 and never impose too harsh 
conditions upon him or her during the procedure.475 

This right of the refugee to seek and enjoy asylum is being compromised by the 
more  and  more  strict  border  controls  in  the  EU,  in  an  attempt  to  reduce  illegal 
immigration. Regretfully, despite the history of Europe as a long time champion of the 
defense and promotion of human rights, a call for fair asylum procedures has been made 
by the UNHCR with respect to the trend in this continent towards a more and more 
restrictive asylum system (i.e.  stricter  visa requirements,  sanctions on carriers,  etc.), 
though some positive aspects should also be acknowledged, like the assurance that the 
asylum seeker  case  will  be  processed  in  one  of  the  member  states,  or  the  aim  of 
achieving a common protection standards.476

Some of the UNHCR recommendations are, among others, that, in relation to 
border controls, states should always differentiate between asylum seekers and other 
aliens, refer then to the competent authorities and keep in mind that in the cases of 
refugees it is common not to bring all the required documentation.477

Though authorities claim that genuine asylum seekers are not affected by this 
constraints, it is difficult to see how the genuineness can be assessed without proper 
assessment in an asylum procedure,478 so too many restrictions for the entry into the 
European Union could conflict with article 31 of the CSR:

“The Contracting States shall not impose penalties, on account of their 
illegal  entry  or  presence,  on  refugees  who,  coming  directly  from  a 
territory where their life or freedom was threatened in the sense of article 
1, enter or are present in their territory without authorization, provided 
they present themselves without delay to the authorities and show good 
cause for their illegal entry or presence.”479

Therefore,  it  is  essential  to make sure that  an irregular situation has not  any 
negative consequence in relation to the asylum claim, and to keep the asylum seeker 

472Art. 14 UDHR
473Nicholson, Refugee Rights and Realities, p. 82.
474Lambert,  Seeking asylum, p. 20.
475Nicholson, Refugee Rights and Realities, p. 82.
476Klaauw, J., Refugee protection in Western Europe: A UNHCR perspective, in: Carlier, J., and 

VanHeule, D., Europe and Refugees, a Challenge?, Kluwer Law International, The Hague, 1997, pp. 
227-248, pp. 227, 231 [hereinafter Klaauw, Refugee protection].

477Id., p. 232.
478Lomba, The right so seek refugee status in the EU, p. 107.
479CSR, art. 31.1 (consulted 3 August 2012). 

62



informed in this respect.480

The problem is that, underlying to these restrictive immigration policies in the 
EU is the intention to discourage refugees to come and seek asylum in Europe, which 
has proved to be counterproductive since the needs for refuge are still there and refugees 
always find the way to enter the EU, many times through human trafficking networks, 
for instance.481 This is another example of how too rigid positions lead to diminishing in 
human rights protection quality, in the same way that a too rigid interpretation of the 
CSR leads to vulnerability of large segments of the population in need of asylum.

The refugee not only has the right to seek asylum but also the right to “fair and 
effective asylum procedures”.482 In this regard, the eagerness in reducing the number of 
applicants has moved European countries to the implementation of accelerated asylum 
procedures.  The question  is  to  what  extent  these  accelerated  procedures  expose the 
asylum seekers to a higher probability of erroneous assessment of their cases, that is 
why  it  is  essential  to  preserve  all  procedural  safeguards  also  in  this  type  of 
procedures.483 The  UNHCR  “regrets  (...)the  lesser  safeguards  Member  States  are 
allowed to apply in procedures at the border and the wide variety of claims which may 
be subject to accelerated procedures”484.

On the other hand, when applicants experience a high level of emotional stress, 
it  could  be  convenient  that  the  procedure  could  be  adapted  to  those  circumstances 
through a diligent assessment of the case,485 without any unjustified delays,486 with the 
sole purpose of benefiting the asylum-seeker, a distinct approach from the accelerated 
procedures above mentioned.

Sometimes, delays and setbacks in the process can be due to false statements 
provided by the asylum-seeker in the initial submission of asylum.487 It may also happen 
that the application is not submitted immediately after his or her arrival to the country of 
asylum.488 In both cases, as the UNHCR suggests, “the applicant can still be able to 
establish a credible  claim”,489 since “the applicant will  not always know that sexual 
orientation can constitute a basis for refugee status or can be reluctant to talk about such 
intimate matters”,490 and “he or she may at first not feel confident to speak freely or to  
give an accurate account of his or her case”.491 This is what some experts call 'fear of 
authority',  a  psychological  mechanism  that  somehow  paralyze  the  asylum  seeker 
because of his or her past traumatic experiences with the authorities in his or her own 

480Lomba, The right so seek refugee status in the EU, p. 110.
481Id., p. 111.
482Id., p. 173.
483Id., p. 176.
484Provisional Comments on the Proposal for a Council Directive on Minimum Standards on Procedures 

in Member States for Granting and Withdrawing Refugee Status (Council Document 14203/04, Asile 
64, of 9 November 2004), United Nations High Commissioner for Refugees, 2005, p. 6, at WWW 
<http://www.unhcr.org/refworld/docid/42492b302.html> (consulted 3 August 2012) [hereinafter 
UNHCR Provisional comments procedures directive].

485Migration Board, Guidelines for investigation and evaluation of asylum cases, p. 476.
486Lomba, The right so seek refugee status in the EU, p. 200.
487UNHCRGN, para. 38 (consulted 28 August 2012).
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country,492 something that asylum adjudicators should take into consideration.
If possible, homosexual asylum-seekers should also be allowed to choose the 

gender of the officer in charge of the investigation and even to ask for a change of the 
official in relation to very sensitive issues.493

With  respect  to  basic  procedural  safeguards,  it  is  essential  that  competent 
authorities are present in all phases of the procedure.494 However, it seems that the EU 
does  not  do so in  all  cases  since the  Procedures  Directive provides  that  for certain 
purposes another authority can be in charge,495 an option that has been criticized by the 
UNHCR because of the possibility that 

“decisions by other authorities will be of lesser quality, due to a lack of 
appropriate  expertise  and  experience  or  access  to  relevant  country 
information.  In  UNHCR’s  view,  the  risk  of  refoulement  is  thereby 
increased.”496

Therefore, it would be convenient, especially when crucial credibility issues are 
at stake, that decision-makers are present during the investigations.497

In relation  to  gay asylum applications,  one  important  quality  that  competent 
authorities must posses is the appropriate skills to deal with this kind of cases, with all 
the particularities and challenges that working with gay refugees, who in many cases 
suffer from severe trauma, implies.498  Non sufficiently prepared staff should receive if 
necessary especial training about how to deal with homosexual cases of asylum. As the 
UNHCR recommends,

“It is important that LGBT applicants are interviewed by trained officials 
who are well informed about the specific problems LGBT persons face. 
(...) Relevant ways to increase officials’ awareness, include short targeted 
training sessions, mainstreaming of issues relating to sexual orientation 
and gender identity into the induction of new staff and training of existing 
staff, ensuring awareness of websites with expertise on LGBT issues, as 
well as the development of guidance relating to appropriate enquiries and 
interview  techniques  to  use  during  the  different  stages  of  the  asylum 
procedure.”499

In cases in  which  sexual  orientation  is  the  true  motive  for  asylum but  the 
individual is too afraid to speak openly about it,  the investigator should possess the 
ability to interpret some signals that show that it could be a potential case of gay asylum 
and therefore try to gain, in a subtle way, his or her confidence so that the issue can 
finally come up.500 The investigator should also pay attention to his own non-verbal 
language,501 since a simple gesture may truncate the confidence already gained in cases 

492Tuitt,  False images, p. 90.
493Migration Board, Guidelines for investigation and evaluation of asylum cases, p. 476.
494Lomba, The right so seek refugee status in the EU, p. 181.
495Council Directive 2005/85/EC of 1 December 2005 on Minimum Standards on Procedures in Member 

States for Granting and Withdrawing Refugee Status, adopted by the Council of the European Union, 
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[hereinafter Procedures Directive].
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of really traumatized applicants, and he should always pose the right questions.502 That 
is why a minimum understanding of the situation of homosexuality in certain countries 
and  the  cultural  particularities  that  are  involved  in  these  sensitive  matters  is  so 
important, but the questions also have to be adapted to the particularities of the specific 
case.503

Detention  centers  should  count  in  general  with  the  service  of  qualified 
specialists, psychologists, who are especially needed in cases of gay refugees since in 
many  cases  they  might  not  feel  very  comfortable  when  talking  about  their  sexual 
orientation and their personal story of persecution.504

It could be convenient, in cases of homosexual refugees, to provide them or fit 
out proper housing conditions, especially if he or she is with his or her couple, because 
having  to  share  accommodation  (normally  overcrowded)  with  a  majority  of 
heterosexual applicants which in many cases have a very homophobic attitude, could 
undermine their mental health state.505

It  is  important  to  provide  the  applicants  not  only  with  the  services  of  a 
competent interpreter and the possibility to contact a representative of UNHCR, but also 
with  “the  necessary  guidance  as  to  the  procedure  to  be  followed”,506 as  well  as 
professional legal advice.507

As to the interpreter concerns, it would be recommendable that the gay asylum 
seeker  could  choose  the  gender  of  the  interpreter  and,  if  possible,  not  of  the  same 
nationality, since otherwise he or she could feel more reluctant to tell certain sensitive 
aspects of the story; needless to say, interpreters with homophobic tendencies should not 
participate in the procedure.508

Likewise,  the ideal advocate should have certain knowledge of the problems 
homosexuals  experience  in  the  country  of  origin.  In  family  cases,  the  homosexual 
should have a different advocate, especially if he fears that the rest of the family could 
know about his or her homosexuality through the advocate, which would perhaps make 
him remain uncommunicative.509

Confidentiality  is  essential  along  the  whole  process:  applicants  should  be 
informed that nothing will be revealed to his or her family and that both the interpreter  
and the advocate are bound by confidentiality oath.510 This is perhaps a very delicate 
matter in gay asylum cases, since, as already stated, homosexuality is a taboo in many 
of the countries where gay asylum-seekers come from. For this reason, it  should be 
convenient  that  the homosexual  asylum seeker  could be allowed to have a separate 
proceeding.511

It is up to the applicant to provide all the relevant information,512 “to tell the truth 

502Ibid.
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and assist the examiner to the full in establishing the facts of his case,”513 though as 
stated above, it is important that the asylum seeker is given appropriate guidance and 
counseling in all these regards. The problem with gay asylum cases is that the applicant 
cannot provide any documentation regarding his specific case for this reason: as already 
mentioned, in many countries it is almost impossible to obtain protection from the state 
because,  among  other  reasons,  police  officers  are  many  times  the  first  ones  in 
mistreating gay complainants.  In these cases it  could not be possible to present any 
police report or document that can show the persecution suffered by the applicant. This 
is something that the decision-makers should also have to take seriously into account.

In most systems, the interview is an essential part of the procedure, since it is the 
chance for the asylum seeker to explain further his or her story and for the authorities to 
assess the credibility.  In this regard,  it  is important that both the physical (a neutral 
decoration  that  inspires  relaxation)  and  emotional  (empathetic  and  receptive 
interviewers)  environment  contribute  to  create  a  comfortable  atmosphere  for  the 
applicant  that  make  him or  her  feel  safe  and confident  enough to  tell  all  sensitive 
aspects regarding his or her claim.514

It is important for the refugee to count with the presence of his representative at 
all  time, to watch out for possible errors or misunderstandings that might erode the 
applicant's chances.515 For this purpose, it might be convenient to record in video and 
audio format the interviews, with the sole purpose of offering more guarantees to the 
refugee. The transcript of the interview is the main element authorities have to make a 
decision on the asylum claim.516 Notwithstanding, in cases of gay asylum applicants, 
they  might  be  reluctant  to  let  certain  sensitive  things  be  recorded.  Then,  it  should 
explained how the  recording is  to  be used (in  absolute  confidentiality and only for 
procedure purposes) and even the applicant should be allowed to check the transcripts in 
case there is a mistake or a further comment should be added.517

One additional guarantee for the asylum seeker is the suspensive effect of his or 
her removal, he should be able to remain in the country until a decision has been taken 
in  order  to  avoid  the  risk  of  violating  the  principle  of  non-refoulement.518 As  the 
UNHCR recommends,

“The applicant should be permitted to remain in the country pending a 
decision on his initial request by the competent authority (…), unless it has 
been established by that authority that his request is clearly abusive.”519

Likewise, the applicant should have the right to a decision in writing, which is 
guaranteed in the EU since the Procedures Directive states that

“Member States shall ensure that the decision of the competent authority to 
withdraw the refugee status is given in writing. The reasons in fact and in 
law shall be stated in the decision and information on how to challenge the 
decision shall be given in writing.”520

513Id., para. 205(a)(i) (consulted 3 August 2012).
514Migration Board, Guidelines for investigation and evaluation of asylum cases, p. 478.
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520Procedures Directive, art. 38.2 (consulted 04 August 2012).
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A written decision is essential for a future proper right of appealing,521 a right 
that is provided by the CSR:

“Except where compelling reasons  of national security otherwise require, 
the refugee shall be allowed to submit evidence to clear himself, and to 
appeal to and be represented for the purpose before competent authority or 
a person or persons specially designated
by the competent authority.”522

Therefore, the applicant should have the right to a re-assessment of both factual 
and legal elements of the first instance decision, and it is crucial that the accelerated 
procedures that have been implemented in Europe do not compromise this right to an 
effective appeal.523

Also important for the asylum seeker would be to remain in the country until a 
final decision is taken,524 as the UNHCR recommends.525 The  Procedures Directive is 
quite ambiguous in this respect since it leaves a wide margin of decision to states on this 
issue.526

Also  up  to  the  states  are  decisions  over  time-limits  concerning  both  the 
applicant's right to an effective remedy and the court to decide upon the appeal.527 The 
time framework is especially important when considering the difference between the 
normal and the accelerated procedure. In all cases, states must guarantee that the right to 
an effective and fair procedure is never undermined.528

A fundamental aspect of the procedure from a human rights perspective is the 
conditions and treatment of the asylum seekers. This is an issue of concern in Europe 
since it seems that living conditions of refugees are getting worse and worse, which may 
have a deterrent effect on prospect refugees,529 though of course, to attribute a specific 
intention  to  European  countries  in  degrading  refugees'  living  conditions  with  that 
objective is something that would require further analysis and research.

In this sense, it seems that an increasing regard of refugees as almost criminals, 
in some cases, has led occasionally to an inappropriate utilization of a measure which 
by definition should be carefully managed due to its extreme nature and the affectation 
to fundamental rights of the asylum seekers that is involves: the possibility of his or her 
detention and the conditions under which it is carried out.530 In the EU it seems that at 
least,  according  to  the  literacy  of  the  Procedures  Directive,  detention  is  indeed 
conceived as a last  resource measure,531 a position that has been also shared by the 
UNHCR.532 In this regard it is important to bring article 5.1 (f) on the ECHR up:

“No one shall be deprived of his liberty save in the following cases 
and accordance with a procedure prescribed by law: (…) the lawful 
arrest  or  detention  of  a  person  to  prevent  his  effecting  an 
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unauthorized  entry into  the  country or  of  a  person  against  whom 
action is being taken with a view to deportation or extradition.”533

The Executive Committee of the UNHCR also advocates for a minimum use of 
this measure, stating the cases in which detention would be pertinent:

“If  necessary,  detention  may  be  resorted  to  only  on  grounds 
prescribed by law to verify identity;  to determine the elements on 
which the claim to refugee status or asylum is based; to deal with 
cases where refugees or asylum-seekers have destroyed their travel 
and/or  identity  documents  or  have  used  fraudulent  documents  in 
order to mislead the authorities of the State in which they intend to 
claim asylum; or to protect national security or public order;”534

Also important is to make sure that all detainees enjoy the most basic human 
rights as long as they remain in that situation, as the ICCPR recalls in its article 10.1:

“All persons deprived of their liberty shall be treated with humanity 
and with respect for the inherent dignity of the human person.”535

On the issue of detention the principle of legality applies here as the fundamental 
guarantee  for  the  detainee:  the  procedure  must  be  “prescribed  by  law”.536 Other 
guarantees are for instance that detention must be based exclusively on the individual 
conduct of the applicant, who should also be allowed to know in writing the reasons of 
his or her detention, and its duration should be reasonable, appropriate for its purpose.537

Of course,  there is  not a clear rule to assess if  a long period of detention is  
excessive or not. All circumstances, such as complexity of the case, reviews, appeals... 
must be taken into account in order to examine this issue. That is what the ECtHR did in 
Chahal case. He was detained for 6 years, which might seem quite an extensive time to 
be detained for a deportation case, but the ECtHR did not estimate that though long it 
was excessive, due to the complexity of the case.538

As the UN Human Rights Committee pointed out, the state is in the last instance 
responsible for the compliance with the detainees' rights in all detention centers, even 
when these functions have been outsourced to the private sector.539

It  should  not  also  be  forgotten  that  there  are  alternatives  to  detention,  less 
burdensome and over which they should have priority. Some of the possible measures, 
according to the UNHCR would include:

“the use of reporting and residency requirements, release on bail, sureties 
(which  could  be  provided  by  family  members,  churches,  non-
governmental organizations or other community members) and allowing 
asylum-seekers  to  live  in  open  centres  where  their  presence  can  be 
monitored. The Guidelines encourage all States actively to work towards 
incorporating alternatives to detention into their overall policy.”540

533ECHR art. 5.1(f) (consulted 27 July 2012).
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When it comes to national security, it seems that fundamental rights take a step 
back  and  asylum is  not  an  exception.  For  instance,  in  the  UK a  refugee  could  be 
expelled for that reason, having no right to appeal nor to legal representation, though the 
Chahal case was a turning point in this  policy and the UK was forced to reinforce 
refugee's  rights  in  these  cases  through  the  establishment  of  a  Special  Immigration 
Appeals Commission.541

It should also be mentioned the possibility of exclusion of refugees from the 
asylum procedure. That is the case when the country of destination considers that the 
refugee could obtain protection in other country, the so-called 'safe third country'. Of 
course, in the meantime, until the expulsion is effective, the refugee has the right to 
remain in detention centers or other facilities.542 Regarding the procedure to return the 
refugee to that country, the latter's explicit or implicit consent in admitting the asylum 
seeker is desired, but at least, the authorities should be informed.543

The ICCPR in its article 13 prohibits the arbitrary expulsion of lawful residents, 
providing for the possibility of a case review, also found in the ECHR (Protocol 7),544 
and as already seen, the principle of non-refoulement cannot be violated, though article 
33.2 of the RSC provides for an exception when the refugee is “a danger to the security 
of the country in which he is”545. The principle of non-refoulement can also found in the 
UNCAT (article 3.1, above mentioned),  article 7 of the ICCPR, and article 3 of the 
ECHR  which  states  that  “no  one  shall  be  subjected  to  torture  or  to  inhuman  or 
degrading treatment or punishment”.546

The application of the latter has made it possible that individuals outside the 
scope of the refugee definition (even if they committed serious crimes) avoided their 
return to countries where they could have experienced a danger of being subjected to 
torture,  as  the  ECtHR estimated  in  Soering  v  UK547 and  Chahal  v  UK  (the  Court 
maintained that “the prohibition provided by Article 3 against ill-treatment is equally 
absolute in expulsion cases”)548, or in an even broader way in D. v UK.549

Therefore if, with basis on article 3 of the ECHR, the return of even a criminal 
can be stopped because of the risk of being subjected to torture or inhuman treatment it 
would  be  difficult  to  reject  asylum claims  to  homosexuals  when  jurisprudence  has 
availed  their  inclusion  as  a  social  group and in consequence  they should enjoy the 
protection of the CSR in cases where it is clear (given the reports of NGOs, etc.) that in 
their country of origin they would face that kind of treatment because of their sexual 
orientation.

The criteria to assess whether there is a violation of Article 3 ECHR can be 

<http://www.unhcr.org/refworld/docid/47fdfaf33b5.html> (consulted 4 August 2012).
541Nicholson, Refugee Rights and Realities, pp. 129, 130.
542Id., p. 272.
543Id, p. 283.
544Id., p. 82.
545CSR, art. 33.2 (consulted 28 July 2012).
546ECHR, art. 3 (cosulted 28 July 2012).
547European Court of Human Rights, Soering v. The United Kingdom, Judgment, 7 July 1989, para. 111, 

at WWW <http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?docid=3ae6b6fec> (consulted 28 
July 2012).

548Chahal v. The United Kingdom, para 80 (consulted 28 July 2012). Emphasis added.
549European Court of Human Rights, D. v UK, Judgment, 2 May 1997, para. 53, at WWW 

<http://www.unhcr.org/refworld/docid/46deb3452.html> (consulted 28 July 2012).

69

http://www.unhcr.org/refworld/docid/46deb3452.html
http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?docid=3ae6b6fec
http://www.unhcr.org/refworld/docid/47fdfaf33b5.html


found in Cruz Varas v. Sweden, in which the ECtHR stated that
“it depends on all the circumstances of the case, such as the nature and 
context of the treatment,  the manner and method of its  execution, its 
duration, its physical or mental  effects and, in some instances, the  sex, 
age and state of health of the victim.”550

The  reference  to  sex  and  state  of  health  might  be  relevant  in  cases  of 
homosexual  asylum seekers.  When referring to  sex,  it  clearly approaches  towards a 
gender  sensitiveness,  since there has  always  been violence addressed specifically to 
women, but following a teleological interpretation of the ruling, the sexual condition of 
the individual should be also relevant, especially in those countries with a high level of 
homophobia, sometimes even institutionalized.

Regarding the state of health, there is a high risk that homosexuals who, being 
sick, require a specific and long-term treatment, and if returned to their countries, would 
face  a  denial  of  proper  attention  and  be  discriminated  because  of  their  sexual 
orientation. In these cases it would be difficult to find a justification for their expulsion 
without violating Article 3 of the ECHR.

To  conclude,  gay  applicants  of  asylum  should  always  be  treated  with  the 
maximum standards of humanity in all phases of the procedure, from the entrance to the 
asylum country, to the possible expulsion or in detention situations, since many of them 
suffer  from  a  severe  lack  of  self-esteem,  serious  trauma,  have  really  negative 
perceptions about themselves, due to all kind of abuses.551

For that purpose, it is essential to lift up the level of preparation and qualification 
of  decision-makers,  especially  at  a  bureaucratic  level.552 This  is  more  evident  in 
homosexual  cases,  since  they  require  specific  professional  and  interpersonal  skills, 
which  can  only  be  strengthen  through  serious  training  programs  address  to  all 
administrative and even judicial staff involved in this kind of cases. Moreover, tribunals, 
when needing counseling, should call for experts that not only have a knowledge of the 
situation of the country or region where the refugee comes from but also about the legal  
and factual situation of homosexuals in that area.553 In cases where this  level is not 
particularly high, tribunals should be allowed to review not only the law aspects of the 
decision, but the whole merits.554

550European Court of Human Rights, Cruz Varas and Others v. Sweden, Judgment, 20 March 1991, para. 
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Chapter 6 Conclusion

The adoption of the CSR was a milestone in the international recognition of the 
problem of displaced persons and it is beyond doubt its enormous contribution to the 
improvement of their situation. On the other hand, the limitations of its own literacy has 
made  necessary  to  broaden,  through  different  mechanisms,  its  scope  to  adapt  the 
Convention to the new refugees' realities that have emerged in the last decades, realities 
that in some cases can be presumed to have never been in the minds of the drafters of 
the Convention when elaborating it.

One of those realities are those homosexuals who, willing to escape from the 
asphyxia that drowns their lives in despair and pain, arrive to a country where they can 
at least be what they simply are and love who they want to love, without fearing that at 
any moment they could be arrested or even murdered.

Along  this  thesis,  it  has  been  shown  how  in  the  last  years  doctrine  and 
jurisprudence  have  finally  recognized homosexuals  as  a  particular  social  group and 
therefore, deserving the protection of the convention. However, I consider that giving 
the fragile situation of homosexuals in most countries in the world, an updating of the 
CSR would  be  recommendable,  by making express  acknowledgment  of  gender  and 
sexual  orientation  as  grounds  for  refugee  status.  This  would  not  only reinforce  the 
protection of those who are in a real need of it, such as homosexual asylum seekers, but  
would also send an important message around the globe: the international community is 
not  going  to  tolerate  homophobic  persecution.  Besides,  Goodwin-Gill  was  right  by 
asserting that “no social institution or legal system is immune to change”.555

Though this recognition as a convention social group by jurisprudence has been 
an enormous victory, homosexuals still have to face important obstacles for getting their 
asylum application granted.

One of them is the differentiation that some adjudicators make between sexual 
identity and its external practice. Because of this artificial distinction, asylum claims 
have been rejected being the applicant recommended to live discreetly and not engage 
in  public  manifestations of affection,  or sur place asylum seekers told  that  making 
public their sexuality was an irresponsible behavior. This position may be deemed to 
tantamount to  denying the right to a sexual identity, since the latter is indissoluble to 
the possibility of its expression.

 Also, it has been said that prosecution, to be considered persecution, must reach 
a  certain  threshold.556 But  the  mere  existence  of  laws  that  regard  homosexuality  as 
something negative could be considered as an stigma for gays that might enhance social 
homophobia.557 In a country that condemns public shows of affection of homosexuals, 
it  is  likely that certain people would feel encouraged and even legitimated to insult 
them, spit on them, threaten them, or even kill them. That is why it is so important to 
look into all elements carefully and pay attention to the social environment of the gay 
asylum seeker in order to achieve a fair  decision.  Therefore it  is essential  to gather 
information from the country of origin, but in some cases, this is not possible without 
risking the lives of the NGOs and UNHCR workers and volunteers.

555Goodwin-Gill, Asylum, p. 7.
556Walker, Sexuality and refugee status in Australia, p. 198.
557Id., pp. 198, 199.
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We have also  seen  the  difficulties  that  homosexuals  have  encountered  when 
dealing with credibility issues, many times due to biased and old-fashioned perceptions 
of homosexuality and lack of sensitiveness and preparation to deal with this kind of 
cases.

Likewise, all the asylum procedure, from the beginning to the end, should be 
adapted to the specificities that gay asylum claims present, in terms of adequacy of the 
physical environment and competence and preparation of personnel, necessary to make 
an accurate assessment of all elements, some of which may pass out of knowledge to 
inexpert eyes.

In  order  to  try  to  remedy,  at  least  partly,  these  problems,  the  international 
community counts  with  the  potentiality  of  an  already existing  organ:  the  UNHCR. 
Article 35 of the CSR obliges the Contracting States to co-operate with the UNHCR,558 
and  in  the  Pervomaiski  District  Court  of  the  Rostov-on-Don  region  judgment  on 
Muhammad  Sadiq  Zarguna  v.  Rostov  RMS it  was  reminded  the  importance  of  the 
UNCHR by stating that

“once  they  accede  to  the  1951  Geneva  Convention  and  the  1967 
Protocol,  States thereby agree for UNHCR to be a  priority  agent for 
providing international legal protection to refugees, with its decisions on 
refugee status in principle being binding on all States”.559

The  UNHCRGN,  despite  presenting  some  shortcoming,560 is  a  certainly 
important step in order to limit the subjective margin of appreciation of adjudicators, 
which in some cases are too influenced by biased stereotypes and prejudices.

The UNHCR should also take a more active role in the defense and promotion of 
rights  of  gay asylum-seekers,  for  instance  monitoring  and co-implementing  specific 
programs in order to train professionals who have deal with these cases in both the 
administrative and judicial level, including psychologists, translators, social workers...

 The UNHCR is perhaps the most appropriate organ for this task since it counts 
with effective legal tools:  article  8 of UNHCR Statute  provides that it  can promote 
“through special agreements with Governments the execution of any measures (…) to 
improve  the  situation  of  refugees”  and  also  it  can  promote  “the  conclusion  and 
ratification of international conventions for the protection of refugees, supervising their 
application and proposing amendments thereto;”561the active role the UNHCR had in the 
confection of the 1967 Protocol or in the 1967 UN Declaration on Territorial Asylum, as 
well as in other regional instruments concerning refugees,  should not be forgotten.562 
Besides, it has supervisory powers over all international conventions and agreements 
related to refugees,563 which confers this organ a very dynamic character.

This organ should also be more incisive in trying to defend homosexuals' rights 
in the countries of origin. It has been debated long and hard about the role the UNHCR 

558CSR, art. 35.1 (consulted 28 July 2012).
559Analysis of the courts practice in the Russian Federation as pertaining to refugee status determination, 
UNHCR RO Moscow, 2002, p. 18, at WWW <http://www.ecoi.net/file_upload/mv132_hcr-rus-
caselaw0702.pdf> (consulted 30 July 2012). Emphasis added.
560LaViolette, a critical commentary, p. 176.
561The 1950 Statute of the Office of the United Nations High Commissioner for Refugees, General 

Assembly of the United Nations, arts. 8(a) and (b), at WWW <http://www.unhcr.org/3b66c39e1.html> 
(consulted 28 July 2012) [hereinafter UNHCR Statute].

562Nicholson, Refugee Rights and Realities, pp. 162, 163, 166.
563Id., pp. 160, 161.
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has played regarding in-country protection.564 Despite all the criticism that has arisen, its 
two main functions should be always kept in mind: the protection of refugees and the 
seek  of  permanent  solutions565,  therefore  all  diplomatic  efforts  that  the  UNHCR 
addresses in order to achieve a major legal protection of the LGBT in the countries of 
origin would be not only consistent with its mandate but in the end it might also prevent 
asylum countries to receive a massive influx of gay refugees, something that many care 
specially about.

In this regard, to maintain that a wide recognition of gay asylum claims could 
lead to a massive influx of refugees is to ignore several facts: first, even when they lack 
documentation, they have to provide a credible story. Second, for people coming from 
certain cultures, it is not that easy to yell out their homosexuality, since it would be 
consider as a shame for themselves and their families. Third, if they eventually did so 
and failed to get asylum, they would risk to be regarded as homosexuals by their own 
people when returning to their countries, which would definitely complicate their lives. 
For these reasons it does not seem likely that many refugees would be willing to base 
their asylum claim on a fake homosexual orientation.

It is important to remark that in doing all these tasks, the UNHCR would not 
contravene  its  non-political  character.566 It  would  be  at  least  peculiar  to  regard  the 
promotion of basic human rights as a non-humanitarian or social function. Besides, the 
structure  of  the  UNHCR  was  precisely  designed  to  prevent  any  possible  political 
pressure.567 Moreover, it is consistent with the purposes of the United Nations (and the 
UNHCR is one of its agencies):

“To  achieve  international  co-operation  in  solving  international 
problems of an economic, social, cultural, or humanitarian character, 
and in promoting and encouraging respect  for human rights and for 
fundamental  freedoms  for  all  without  distinction  as  to  race,  sex, 
language, or religion.”568

One might think that all recommendations, resolutions, declarations, guidelines 
and other soft law instruments that could be issued on this matter are worthless since 
they are of a non-binding nature for states. But on the other hand, many times soft law 
inspires states legislation,569 and also influences processes of harmonization of different 
legislations.570 Therefore,  in  a world where homosexuals,  despite  the big legal steps 
taken in Western countries, are still criminalized and persecuted, especially in Islamic 
countries, it calls for all possible efforts at international instances in order to gradually 
improve their situation.

There is  evidence that homosexuality was known and accepted as something 
natural in the Stone Age.571 Social changes take time: especially in most conservative 

564Id., pp. 200, 201.
565UNHCR Statute, art. 1 (consulted 28 July 2012).
566Id., art. 2.
567Boeles, Ius Communitatis, p. 254.
568The 1945 Charter of the United Nations, art. 1.3, at WWW 

<http://www.un.org/en/documents/charter/chapter1.shtml> (consulted 29 July 2012). 
569Brandl, U., Soft law as a source of international and European refugee law, in: Carlier, J., and 

VanHeule, D., Europe and Refugees, a Challenge?, Kluwer Law International, The Hague, 1997, pp. 
203-226, p. 203.

570Id., p. 216.
571Habib, S., Islam and homosexuality, ABC-CLIO, LLC, Santa Barbara, 2010, p. 306.
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societies, a radical shift on this matter cannot be expected. But in the meantime, those 
who are not allowed to live accordingly to their sexuality and are persecuted even by 
their own families for this reason are in need of international protection.

The  aim  of  International  Refugee  Law  is  precisely  to  provide  protection  to 
human  beings  when  their  own  states  fail  in  doing  it.  There  can  be  hope  if  all 
international efforts  are oriented not only to promote the recognition of gay asylum 
claims, but to make that one day, no homosexual will have the need to leave his or her  
house, family, friends, the  town and the streets that have seen him or her run, play, in 
one word: live... only because of the decision to love and share this love with the rest of  
the world.

.
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